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Robert Dale Johnson, et al. 
A complaint was filed seeking to 
enjoin Robert Dale Johnson, et 
al. on alleged violations of the 
registration requirements and the 
antifraud provisions of the Federal 
securities laws and that all other 
defendants violated the registration 
requirements. The defendants were 
engaged in a scheme to use invest- 
ors funds to purchase industrial 
wine in Europe. 


Carl L. Shipley and Middendorf, 
Colgate & Co. 
Proceedings against Carl L. Ship- 
ley dismissed and prior orders 
against Middendorf, Colgate & Co. 
and Austen B. Colgate vacated. 


Notice of Amendments to Forms 
S-1, S-7, S-8, S-9, S-11, 10, 12, 8-K, 
10-K, 12-K and USS, and Regula- 
tion S-X, Errata. 

Capitalization of Interest by Com- 
panies Other Than Public Utilities— 
Amendments to Regulation S-X. 

Anti-Reciprocal Rule 
The Commission has determined 
to hold public hearings commenc- 
ing on September 10, 1974. 








SECURITIES ACT OF 1933 
Release No. 5488/June 21, 1974 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10754/June 21, 1974 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18392/June 21, 1974 


ACCOUNTING SERIES 
Release No. 155/June 21, 1974 


NOTICE OF AMENDMENTS TO FORMS S-1, S-7, S-8, 
S-9, S-11, 10, 12, 8-K, 10-K, 11-K, 12-K and USS, and 
Regulation S-X 


ERRATA 


On April 25, 1974, the Commission issued the above release 
which was printed in Volume 4, No. 5 of SEC Docket on 
May 7, 1974. Corrections in the designated sections related 
to various forms should be made as follows: 


ll. Form S-1. INSTRUCTIONS AS TO FINANCIAL 

STATEMENTS - In Part C, the following caption should 

be inserted preceding paragraph (a): 

6. Financial Statements of Subsidiaries Not Consolidated 
and 50 Percent or Less Owned Persons. 


lll. Form S-7. Item 6. Statements of Income. \n \nstruc- 
tion 6, the word now reading “‘divident” in the third and 
the ninth lines should be changed to “dividend.” 


Item 10. Other Financial Statements and Schedules. \n 
paragraph (a), the word now reading “audied” in the fifth 
line should be changed to “‘audited.” In paragraph (c)(1), 
the words now reading “‘hall”’ in the fifteenth line and 
“statement” in the twenty-ninth line should be changed to 
“shall’”’ and “statements,” respectively. In paragraph (d)(3), 
the word “to” should be inserted before the word “for” in 
the second line. 


V. Form S-9. Item 3. Statements of Income. \n para- 
graph (a), the word now reading “compartive” in the first 
line should be changed to “comparative.” 


Vil. Form 10. Item 2. Summary of Operations. \n \nstruc- 
tion 1, the word now reading ““godds” in the fourth line 
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should be changed to “goods.” 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS-—In 
Instruction 15, the two paragraphs should be combined in- 
to one paragraph. 


XII. FORM U5S. INSTRUCTIONS AS TO FINANCIAL 
STATEMENTS-—In paragraph 1(a}, the word now reading 
“statemtns” in the next-to-last line should be changed to 
“statements.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5505/June 21, 1974 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 19872/June 21, 1974 


CAPITALIZATION OF INTEREST BY COMPANIES 
OTHER THAN PUBLIC UTILITIES (S7-527) 


The Commission has noted with concern an increase in the 
number of non-utility companies changing their accounting 
method to a policy of capitalizing interest cost. The Com- 
mission proposes to issue the following accounting series 
release discussing the problem and adopting an accounting 
policy and amendments to Regulation S-X. 


A. Commentary 


The conventional accounting model applicable to compan- 
ies other than public utilities has not traditionally treated 
the cost of capital as part of the cost of an asset, although 
no authoritative statement on this subject presently exists. 
Interest cost on debt is generally treated as a period ex- 
pense of the period during which debt capital is used, while 
the cost of equity capital is reflected neither in asset cost 
nor in the income statement. 


This approach has been adopted for a number of reasons. 
First, it is impossible to follow cash once it has been in- 
vested ir: a firm. Even when a loan is made for a designated 
purpose and secured by a lien on specific assets, it can be 
argued that capital made available for one purpose frees 
other capital for other purposes, and it is therefore unrealis- 
tic to allocate the cost of any particular financing to any 
particular asset. Thus any allocation of capital cost to partic- 
ular assets is based on allocation decisions which are inher- 
ently arbitrary. 


Second, the cost of capital is extremely difficult to meas- 
ure. While interest rates may be associated with borrowings, 
any debt normally rests in part on the existence of an equity 
base which provides borrowing capacity. Suppliers of debt 
capital almost inevitably look to a borrower's overall eco- 
nomic position in making credit granting decisions. In addi- 
tion, restrictive convenants and other terms such as com- 
pensating balance requirements may make the stated inter- 
est rate an unrealistic measure of capital. The cost of com- 
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mon equity capital is even more difficult to measure since 
it represents the cost of sharing an uncertain future earnings 
stream rather than a contractual out of pocket payment. 





Third, it nas been felt that interest costs were generally costs 
of a continuing nature, usually fixed by contract, and that 
deferral of certain of these costs might leave an erroneous 
impression as to the level of interest expense (and the cash 
outlay for interest) that might be expected in the future. In- 
terest would not halt, for example, when an asset construc- 
ted with the use of capital funds was completed and placed 
in service. 











For these reasons, interest cost has generally been reflected 
as an expense of the period during which capital was used 
rather than associated with the assets acquired by the use 
of the capital, even though it can be argued that interest 
cost is a cost which should:be allocated to assets like other 
costs and that expensing interest as accrued is not consistent 
with the matching model in general use. 





The Commission has recently noted, however, an increasing 
number of cases where interest has been capitalized by 
registrants other than electric, gas and water utilities. This 
has created a source of incomparability between financial 
statements of companies following different practices in this 
respect. 


While the Commission recognizes that arguments can be 
made for each of the accounting practices in this area, it 
does not seem desirable to have an alternative practice 
grow up through selective adoption by individual compan- 
ies withoui careful consideration of such a change by the 
Financial Accounting Standards Board, including the develop 





ment of systematic criteria as to when, if ever, capitalization \ 
of interest is desirable. 
Accordingly, the Commission concludes that companies : 
other than electric gas and water utilities which had not, as 
of June 21, 1974, publicly disclosed an accounting policy , 
of capitalizing interest costs shall not adopt such a policy. 4 
At such time as the Financial Accounting Standards Board , 
develops standards for accounting for interest cost, the : 


Commission expects to reconsider this conclusion. Until 
such time, companies which do have such a policy may con- 
tinue to apply it on a consistent basis, but not extend it to 
new types of assets. Such companies shall make full dis- 
closure of the amount capitalized both cumulatively on the h 
balance sheet and in any year for which an income states | 
ment is presented; in addition, the effect on net income of A 
this accounting policy as compared to a policy of expensing 
interest as accrued shall be disclosed. Capital costs other 





than interest (such as a return on equity invested) shall not 
be capitalized by companies other than electric, gas and Y 
water utilities. 

cc 
Since capitalization of capital costs of funds used incon- | “ 
struction by electric, gas and water utilities is based on rate | 
making considerations, no change in accounting for such | 
costs is proposed herein. By 






B. PROPOSED AMENDMENTS TO REGULATION S-X 





The following addition to Rule 3-16 of Regulation S-X is 
proposed: 









Rule 3-16(t) Interest capitalized 





Companies other than electric, gas and water utilities which 
prior to June 21, 1974 had adopted a policy of capitalizing 
: interest cost shall make the following disclosures: 

sts 
(1) The amount of interest cost capitalized in each period 
for which an income statement is presented shall be shown 
, within the income statement; 





n- 
4 (2) The reason for the policy of interest capitalization and 
d the way in which the amount to be capitalized is determined; 
(3) The effect on net income for each period for which an 
d income statement is presented of following a policy of 
capitalizing interest as compared to a policy of charging in- 
terest to expense as incurred; and 
| (4) The amount of interest capitalized in any balance sheets 
ent presented, including the asset categories in which interest is 
included and the amount of interest in each. 
ing a Se eo 
. The above proposals would be adopted pursuant to author- 
| p ity conferred on the Commission by the Securities Act of 
this 1933, particularly Sections 6, 7, 8, 10 and 19(a) thereof; 
} and The Securities Exchange Act of 1934, particularly 
Sections 12, 13, 15(d) and 23(a) thereof. 
Itis anticipated that the proposed amendments, if adopted, 
will be made applicable to all financial statements filed on 
“ or after December 31, 1974. 
velop With respect to registration statements and reports filed sub- 
ston sequent to the publication of these proposals, where finan- 
cial statements reflect capitalization of interest the staff 
will through the comment process request registrants to re- 
; port the total interest capitalized for each period as a sepa- 
has rate line item in the statements of income and operations. 
cy In the past, interest capitalized has customarily been dis- 
si? closed in notes to financial statements except for electric, 
- gas and water utilities that have disclosed interest capitalized 
1 as a separate line item in statements of income and opera- 
, tions. However, a registrant that adopts an interest capitali- 
bys zation policy that would have to be changed if this proposal 
tto Fis adopted will be required to disclose the proposal and the 
is h effect that retroactive application to June 21, 1974, will 
ty ' have on reported net income. 
aes All interested persons are invited to submit their views and 
oa comments with respect to the foregoing release and pro- 
\ not posals on or before August 31, 1974. All such views and 


id comments should be submitted to the Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. Such 
| communications should refer to File No. S7-527. All such 
ie communications will be available for public inspection. 
in rate ace ow 2 
uch 


By the Commission. 


George A. Fitzsimmons 


Xis Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 10859/June 17, 1974 


Admin. Proc. File No. 3-3950 
In the Matter of the Application of 


WILLIAM M. JOHNSON 
2870 Glenbrook Way 
La Jolla, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


MEMORANDUM OPINION AND ORDER SETTING 
ASIDE ACTION OF REGISTERED SECURITIES ASSO- 
CIATION 


William M. Johnson, who was vice-president of Buttonwood 
Securities, Inc., formerly a member of the National Associa- 
tion of Securities Dealers, Inc. (“NASD”), 1/ seeks review 
of disciplinary action taken against him by the Association. 
2/ The sole violation charged by the NASD was that the 
member, as of August 24, 1971, failed to comply with the 
provisions of our net capital rule, 3/ for which failure John- 
son was held responsible. 


The NASD‘s staff argued at the hearings before the District 
Committee that the member had a net capital deficiency of 
$89,105 on the date in question. This result was reached by 
ascribing no value for net capital purposes to the member's 
holdings of three securities with a total market value of 
about $112,000. The basis for the staff’s position was its 
contention that the public sale of those securities by the 
member would have violated the registration provisions of 
the Securities Act, and therefore the securities should have 
been excluded from the member’s net capital as ‘assets 
[not] readily converted into cash.” 4/ 


The District Committee, however, did not adopt the staff's 
position. Instead, it stated: 


“The Committee noted the extensive argumentation 
with regard to the free tradeability of the shares in 
question. The Committee further noted that in the 
event such stocks were in fact free and tradeable, the 
member would still have been out of compliance with 
the net capital rule.” 


After giving the member credit for the value of the ques- 
tioned securities less the 30% “haircut” required by the net 
capital rule, 5/ the Committee still found a net capital de- 
ficiency of $13,560. That finding was based on its conclu- 
sion that a $35,801 item, “Lease payable with purchase op- 
tion,” should have been deducted from the member’s unad- 
justed net capital. The Board of Governors affirmed the 
Committee’s finding, stating, ““The record indicates that the 
respondent member was out of compliance with the net 
capital rule, even assuming the free tradeability of the 
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shares in question.” 


The NASD now acknowledges that the net capital deficien- 
cy found by the District Committee and Board of Governors 
was based on a “computational error.” 6/ It nevertheless 
seeks to justify a finding of violation by returning to the 
position that, in computing the member’s net capital, no 
value can be given to the securities originally questioned. 
But neither the District Committee nor the Board of Gover- 
nors so found; rather, they assumed the contrary. We, there- 
fore, can hardly affirm on the basis of a fact that was not 
found. 7/ Moreover, the record appears to support Johnson’s 
contention that the member could lawfully have sold the 
securities pursuant to the dealer’s exemption from registra- 
tion requirements accorded by Section 4(3) of the Securities 
Act. Hence it would seem that their value was properly 
taken into account in computing the member’s net capital. 


In a further effort to sustain the imposition of sanctions 
against Johnson, the NASD points to additional findings of 
unethical conduct made by the Committee and the Board. 
These were (1) that the member sustained heavy losses in 
fiscal 1970 and 1971 but continued operations in disregard 
of the deterioration of its capital, thereby placing customers 
and broker-dealers at risk; and (2) that the respondents will- 
fully introduced three issues of questionable marketability 
into the stream of distribution. However, even apart from 
the question of whether such conduct, if proven, could vio- 
late the NASD’s rules, no such violations were charged by 
the NASD. 


We conclude that the NASD’s findings of violation against 
Johnson and the disciplinary action based on them must be 
set aside. 


Accordingly, 1T IS ORDERED that the sanctions imposed 
and the costs assessed by the National Association of Securi- 
ties Dealers, Inc. with respect to William M. Johnson be, and 
they hereby are, set aside. 


By the Commission (Chairman GARRETT and Commission- 
ers LOOMIS, EVANS and SOMMER), Commissioner POL- 
LACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ In these proceedings the NASD expelled Buttonwood 
from membership. Buttonwood has not sought review. 


2/ The NASD barred Johnson from association with any 
NASD member, censured him and assessed costs. 


_3/Rule 15c3-1 under Section 15(c)(3) of the Securities Ex- 
change Act. 


4/ Subsection (c)(2)(B) of the net capital rule. Cf Gregory 
& Sons, Securities Exchange Act Release No. 9247 (July 15, 
1971). 

5/ Subsection (c)(2)(C). 

6/ The error related to offsetting asset and liability items 


which should not have appeared on the member’s balance 
sheet. Those items accordingly provided no basis for the 
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deduction from the member's unadjusted net capital made 
by the Committee and the Board. 





7/ Section 15A(h)(1) of the Securities Exchange Act pro- 
vides, in pertinent part, that if we find that a member or 
person has engaged in such acts and practices “‘as the asso- 
ciation has found him to have engaged in”, we shall dismiss 
the proceeding for review; otherwise we shall set aside the 
action of the association. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10860/June 17, 1974 








Admin. Proc. File No. 3-4343 
In the Matter of 


ULISES COVAR 
7913 47th Avenue 
Elmhurst, New York 


ORDER DISCONTINUING PROCEEDINGS 


The order that instituted these proceedings under the Se- 
curities Exchange Act alleged that Ulises Covar, a partner 
in a firm registered with the Commission as a broker-deal- 
er, wilfully aided and abetted that firm’s wilful violations 
of Section 17(a) of the Exchange Act and Rule 17a-5 
thereunder. ~ 2 firm was charged with having failed to file 
required reports of its financial condition for the calendar 
years 1971 and 1972. Stating that it has been unable to 
serve Covar, the Commission’s Division of Enforcement 
moves to discontinue these proceedings as to him. 





Accordingly, 1T IS ORDERED that these proceedings be, 
and they hereby are, discontinued as to Ulises Covar; and 
it is further 


| 
; 


ORDERED that such discontinuance be without prejudice 
to the institution of other proceedings against Ulises Covar 
founded on the allegations referred to hereinabove. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. | 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10861/June 17, 1974 


The Securities and Exchange Commission announced pur-_ | 
suant to Section 15(c)(5) of the Securities Exchange Act 
of 1934 (“Exchange Act’’) the temporary suspension of 
trading in the securities of Fisco, Inc., on the over-the- 
counter markets for a 10-day period commencing at 5:00 
p.m. (EDT) June 17, 1974 and terminating at midnight 
(EDT) on June 26, 1974. 






The Commission initiated the trading suspension at the 
request of Fisco and because the company has failed to 
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December 31, 1973 which was due on March 30, 1974, re- 
sulting in the lack of current and accurate information avail- 
able to the public. 


The company has informed the Commission that the Insur- 
ance Commissioners of the states of Florida, Pennsylvania 
and New Jersey have requested that Fisco voluntarily cease 
writing insurance business in their respective states. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Division of Enforcement in Wash- 
ington, D.C. If any broker or dealer is uncertain as to what 
is required by Rule 15c2-11, he should refrain from enter- 
ing quotations relating to the securities in question until 
such time as he has familiarized himself with said rule and 

is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation 
of said rule, the Commission will consider the need for 
prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10862/June 18, 1974 


Admin. Proc. File No. 3-4345 
In the Matter of 


GARY LICHTENSTEIN 
5918 Cloverdale 
Bayside, New York 


LESTER LICHTENSTEIN 
11 Balint Drive 
Yonkers, New York 


ORDER DISCONTINUING PROCEEDINGS 


The order instituting these proceedings under the Securities 
Exchange Act alleged that Lester Lichtenstein, secretary, 
treasurer and a director of Personal Investors Co., Inc., a 
registered broker-dealer, and Gary Lichtenstein, that firm’s 
sole stockholder, wilfully aided and abetted its wilful viola- 
tions of Section 17(a) of the Exchange Act and Rule 17a-5 
thereunder. The firm was charged with having failed to file 
required reports of its financial condition for the calendar 
years 1971 and 1972. Stating that it has been unable to 
serve either of the Lichtensteins, the Commission’s Division 
of Enforcement moves to discontinue these proceedings as 
to them. 





Accordingly, 1T IS ORDERED that these proceedings be, 


file its Annual Report on Form 10-K for its fisca! year ended 





and they hereby are, discontinued as to Lester Lichtenstein 
and Gary Lichtenstein; and it is further 


ORDERED that this discontinuance be without prejudice 
to the institution of other proceedings against Lester Lich- 
tenstein founded on the allegations noted above. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10863/June 19, 1974 


Admin. Proc. File No. 3-4345 
In the Matter of 


PERSONAL INVESTORS CO., INC. 
82-04 Lefferts Bivd. 

Kew Gardens, New York 

(8-14656) 


FINDINGS AND ORDER REVOKING BROKER.- 
DEALER REGISTRATION 


Personal Investors Co., Inc. has failed to answer the order 
that initiated these proceedings with respect to it. 1/ On 
the basis of that order it is therefore found that: 


(1) Personal willfully violated Section 17(a) of the Ex- 
change Act and Rule 17a-5 thereunder by failing to file with 
the Commission required reports of its financial condition 
for the calendar years 1971 and 1972; and 


(2) It is in the public interest to revoke its registration. 


Accordingly, IT 1S ORDERED that the registration as a 
broker and dealer of Personal Investors Co., Inc. be, and it 
hereby is, revoked. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Rule 7(e) of the Commission’s Rules of Practice provides 
that a party’s failure to file an answer as required shall be 
deemed a default and that the Commission may, in such cir- 
cumstances, determine the proceedings against such party 
upon consideration of the order for proceedings, the allega- 
tions of which may be deemed to be true as to such party. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10864/June 18, 1974 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c)(5) of the Securities Exchange Act 
of 1934 (“Exchange Act’’) the temporary suspension of 
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over-the-counter trading in all securities of Nicoa Corpora- 
tion, located in Boston, Massachusetts, for a ten-day period 
commencing at 12:00 noon EDT June 18, 1974 and termin- 
ating on midnight EDT, June 27, 1974. 


The Commission initiated the trading suspension because of 
questions which have been raised concerning the recent 
after market trading activities in the common stock of Ni- 
coa Corporation. The company has indicated that there has 
not been any significant change in its business affairs since 
the public offereing of its stock at $5.00 per share in April 
of this year. Quotations in the National Quotation Bureau, 
Inc. pink sheets for June 13, 1974 were bid 12, ask 14. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the suspension, no quotation may be 
entered unless and until they have strictly complied with 

all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famil- 
iarized himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer enters 
any quotation which is in violation of said rule, the Com- 
mission will consider the need for prompt enforcement 
action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10865/June 19, 1974 


Admin. Proc. File No. 3-4403 
In the Matter of 


MARTIN DEMSKY 
133 Harrison Drive 
East Windsor, New Jersey 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, an offer of settlement has been submitted 
by Martin Demsky, who during the relevant period, was a 
salesman for a registered broker-dealer (“registrant”). 


Solely for the purpose of these proceedings and any other 
proceedings pursuant to Sections 15(b), 15A and 19(a)(3) 
of the Exchange Act, and without admitting or denying 
the allegations in the order for proceedings, Demsky con- 
sents to findings of misconduct as alleged in that order and 
to specified sanctions. Upon the recommendation of its 
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staff, the Commission determined to accept the offer. 





On the basis of the order for proceedings and the offer of 
settlement, it is found that: 1/ 











1. During the period from about September 1, 1972, to 
March 28, 1973, Demsky willfully violated and willfully 
aided and abetted violations of Section 17(a) of the Securi- 
ties Act and Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder, in connection with the offer, sale and 
purchase of units of Bolton Group Ltd. (“Bolton”) and of 
common stock of EKG Service Corp. (“EKG”). Both were 
new companies without substantial operations. Demsky, 
among other things: 





a. Recommended the purchase of Bolton securities with- 
out having a reasonable basis for so doing and in disregard 
of adverse information concerning Bolton available to him; 


b. Sold Bolton’s securities at highly inflated prices unre- 
lated to its financial condition or prospects; 





c. Purchased and sold such securities in a manner which 
further inflated and maintained their price levels; 


d. Made false and misleading statements regarding both 
the investment merit of Bolton’s securities and the activi- 
ties described above; 


e. Placed EKG stock in nominee accounts to create the 
false impression that such stock had been offered and sold 
to the public; and 





f. Made false and misleading statements regarding the de- 
mand for and supply of EKG stock, the price at which it 
would trade in the aftermarket, and the amount of the 
issue sold and available for sale. 





2. During the period from about September 1972 to 
December 1973, Demsky willfully aided and abetted viola 
tions of Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder in that he caused registrant to fail to keep cer- 
tain of its books and records accurate and current. 





The offer of settlement provides that Demsky may be sus- 
pended from association with any broker-dealer for a period | 
of 120 calendar days, to commence on the date of this | 
order. 2/ Thereafter he may be barred from being associated 
with a broker-dealer, an investment adviser, or an investment | 
company except as a supervised employee in a non-super- 
visory capacity upon a showing to the Commission that he 
will be adequately supervised. 


| 


Accordingly, 1T 1S ORDERED that Martin Demsky be, 
and he hereby is, suspended from association with any 
broker or dealer for 120 calendar days, effective immedi- 
ately; and it is further 





ORDERED that after the expiration of the aforesaid 120- 
day period Martin Demsky be, and he hereby is barred 
from being associated with any broker, dealer, investment 
adviser of investment company except as a supervised em- 
ployee in a non-supervisory capacity upon a showing to 
the Commission that he will be adequately supervised. 










For the Commission, by the Office of Opinions and Review, 
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pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding upon any other re- 
spondent named in these proceedings. 


2/ At the expiration of that period, Demsky is to file an affi- 
davit of compliance with the suspension. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10866/June 19, 1974 


Admin. Proc. File No. 3-4084 
In the Matter of the Application of 


DISHY, EASTON & CO. 
40 Exchange Place 
New York, New York 


and 
BERNARD DISKY 
For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC, 


FINDINGS, OPINION AND ORDER MODIFYING ACTION 
OF REGISTERED SECURITIES ASSOCIATION 


REGISTERED SECURITIES ASSOCIATION — REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Air Practice 


Failure to Comply with Free-Riding and Withholding 
Interpretation 


Where member of registered securities association and its 
operating head, in conceded violation of association’s rules 
of fair practice, allocated shares of three new “hot” issues 
to accounts restricted under association’s free-riding and 
withholding interpretation, but under all the circumstances 
$20,000 fine imposed on them was excessive, fine reduced 
to $5,000. 


APPEARANCES: 


Arthur H. Sobel, of Kimmelman, Sexter & Sobel, for appli- 
cants, 


John F, Mylod, Jr., for the National Association of Securi- 
ties Dealers, Inc. 


These are applications pursuant to Section 15A(g) of the 
Securities Exchange Act of 1934 by Dishy, Easton & Co., a 
member of the National Association of Securities Dealers 
("NASD"), and Bernard Dishy, a partner and operating 








Review, 


| head of the member, fcr review of disciplinary action taken 









against them by the NASD. The NASD found that during a 
period of about three weeks in September-October 1968, 
applicants violated Article II1, Section 1 of the Association's 
Rules of Fair Practice in that they failed to comply with its 
“Free-Riding and Withholding” Interpretation (“Interpreta- 
tion’), issued under that section, by selling all or part of the 
member’s participation in the distributions of three new 
“hot” issues to persons whose accounts were restricted un- 
der the terms of the Interpretation. 1/ An NASD District 
Business Conduct Committee censured applicants, fined 
them $5,000 jointly and severally, and assessed costs of 
$270.70. Applicants did not appeal that decision to the 
NASD’s Board of Governors. But when another respondent 
appealed, the Board called the matter before it as to appli- 
cants. It affirmed the censure and costs but increased the 
fine to $20,000. Briefs were filed with us by applicants 

and the NASD, and we heard oral argument. 


The three new “hot” issues were common stock offerings 

by Underground Surveys Corporation (“USC”) and Spex 
Industries, Inc. (“Spex”), and an offering of units of com- 
mon stock and warrants by Princeton Time Sharing Services 
(“Princeton”). Of its 7,500-share participation in the USC 
offering, the member allocated 1,000 shares each to Henry 
Neuwirth, president of a mutual fund, and his wife. The 
issue was publicly offered at $4 per share and bid in the 
immediate aftermarket ranged from 8 to 8-3/4. In the 

Spex offering, the member distributed 1,300 of its 3,000- 
share participation by allocating 450 shares each to Neuwirth 
and his wife, and 400 shares to Sheila Rozzo, the wife of one 
of the member’s employees. The issue was publicly offered 
at $10.50 per share and binds in the immediate aftermarket 
ranged from 19 to 21. Finally, the member sold its entire 
1,000-unit participation in the Princeton offering to the 
Neuwirths. The issue was offered to the public at $6 per unit 
and bids in the immediate aftermarket ranged from 21 to 22. 


At the time of the allocations in question, persons whose 
accounts were restricted under the terms of the Interpreta- 
tion included senior officers of “institutional type’’ accounts, 
their wives, and the wives of employees of NASD members. 
The allocations, which in the aggregate ranged from 26 to 
100 percent of the member’s total participations, were 

found by the NASD to be disproportionate to its sales to 

the general public. The NASD also found that the account 

of Mrs. Neuwirth did not have an investment history ade- 
quate to support the allocations to her. 


Applicants concede that they violated the Interpretation, 
although characterizing the violations as ‘‘technical.”’ Their 
only contention before us is that the fine imposed by the 
NASD is excessive and oppressive in light of the circum- 
stances under which the allocations were made and by com- 
parison with fines imposed in other cases. 


In 1964, the member, then primarily engaged in fioor 
brokerage on the American Stock Exchange, hired one 
Richard Mishlen as a registered representative to generate 
and conduct a retail business for the member. Mishlen, 
whose wife was Mrs. Neuwirth’s sister, brought the Neu- 
wirth accounts with him from his previous firm and took 
them with him when he left the member in 1970. Mishlen 
also serviced the account of Mrs. Rozzo. 2/ 


The record further shows that in the case of all three new 


SEC DOCKET/473 









issues, the impetus for the member’s participation in the 
selling groups came from Neuwirth, who asked Mishlen to 
obtain shares for him. Where shares in excess of the amount 
requested were obtained from the underwriter, they were 
distributed to other customers of the firm. 


Applicants urge on these facts that Mishlen was primarily 
accountable for the violations and they stress Neuwirth’s 
role in prompting the member’s participation in the three 
issues. They also point out that none of the securities allo- 
cated to restricted accounts were sold in the immediate after- 
market. The record shows that at the time of the District 
Committee hearings in 1971, most of the securities pur- 
chased by the restricted accounts were still held by them. 
Market prices in the three issues had declined by that time 
to far below the original offering prices. 


In increasing the fine imposed on applicants as substantially 
as it did, the Board of Governors differed with the District 
Committee’s assessment that applicants’ responsibility for 
the violations was less than that of Mishlen. In our judgment, 
without considering the question of relative culpability, the 
$20,000 fine is excessive under all the circumstances, includ- 
ing the nature of the relationships between Mishlen and 
Neuwirth. 


On the other hand, we cannot accept applicants’ arguments 
that their violations of the free-riding rules were merely 
“technical,”’ and that the fine should be cancelled. Appli- 
cants assert that there was no unfilled public demand for 
the improperly allocated issues, and that, therefore, no 
member of public was injured. But where, as here, over-the- 
counter quotations for securities in the immediate after- 
markets far exceed the public offering prices, the inference 
is compelling that public, non-restricted purchasers were 
available at the time of the offerings. 3/ That there was no 
additional interest in the offerings by the member’s own 
customers, as applicants assert, is immaterial. Moreover, the 
misconduct here did not involve an isolated transaction, 
but a series of violations of the Interpretation within a 
brief period. Applicants offer no plausible explanation for 
those violations. 4/ Finally, while it is true that the persons 
to whom the improper allocations were made did not take 
the profits they could have obtained from an immediate 
resale of the securities, their potential profits were very 
substantial. 5/ 


Under all the circumstances, we think the $5,000 fine im- 
posed by the District Business Conduct Committee an 
appropriate sanction. 6/ 


Accordingly, 1T 1S ORDERED that the censures imposed 
and the costs of $270.70 assessed on Dishy, Easton & Co. 
and Bernard Dishy be, and they hereby are, affirmed, and 
that the fine of $20,000 imposed upon them jointly and 
severally be, and it hereby is, reduced to $5,000. 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS, and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Section 1 of Article II! requires the observance of high 
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standards of commercial honor and just and equitable 
principles of trade. The Interpretation, as in effect in 1968, 
recited that members had an obligation to make a bona fide 
public offering, at the public offering price, of securities ac- 
quired by a participation in any distribution. Accordingly, 
if a member had unfilled orders from the public or had 
failed to make a bona fide public offering, it was a violation 
of Section 1 of Article II! to sell any of its participation in 
new issues to specified restricted accounts unless the mem- 
ber could demonstrate that the allocations were in accord 
with the normal investment practices (other than in “hot” 
issues) of the accounts involved, and that the aggregate of 
the securities so allocated was insubstantial and not dis- 
proportionate in amount as compared to the member's 
sales to the general public. 









2/ Mishlen and Joseph Rozzo, Sheila’s husband, were re- 
spondents below. The District Business Conduct Committee | 
fined Mishlen $15,000, “barred” him from association with : 
any NASD member for ten business days, and censured him. | 
The Board of Governors increased his “‘bar” to 30 days, 
but reduced the fine to $5,000. Rozzo, who was Mishlen’s 
subordinate, was censured. Neither has appealed. 


3/ See A. J. Gabriel Co., Inc., 42 S.E.C. 755, 757 (1965). 


4/ Dishy testified that at the time of the allocations to the | 
Neuwirth accounts, he knew that Neuwirth was president | 
of a mutual fund, but did not consider his account to be 
restricted. He did not explain the basis for his conclusion. 
In “‘free-riding’”’ questionnaires.which the member filed 
with the NASD in 1969, it accurately reported the sales to 
the restricted accounts, including the parts of the Interpre- 
tation under which those accounts were restricted. 


5/ Cf. L. H. Rothchild & Co., 41 S.E.C. 729 (1963); Roth- 
child Securities Corporation, Securities Exchange Act Re- | 
lease No. 10629 (February 5, 1974), 2SEC Docket 502. | 





6/ We have repeatedly held and the courts have confirmed 
that the remedial action which is appropriate depends on 
the facts and circumstances of each particular case and can- | 
not be precisely determined by comparison with action | 
taken in other cases. See, e.g., Transmittal Securities Cor- | 
poration, Securities Exchange Act Release No. 9476, p. 4 
(February 3, 1972); Hiller v. S.E.C., 429 F.2d 856 (C.A.2, 
1970); Diugash v. S.E.C., 373 F.2d 107, 110 (C.A. 2, 1967). | 
It should be further noted that in some of the cases cited 
by applicants where smaller fines were imposed by the 
NASD or where we reduced the fine, far more severe sanc- 
tions such as expulsion from membership and revocation 
of registration were also imposed. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10867/June 20, 1974 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8393/June 20, 1974 













The Securities and Exchange Commission has been re- 
quested by the National Association of Securities Dealers, 
Inc. (“NASD”), and representatives of the investment 

company and securities industries to review suggested 
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interpretations and amendments of the NASD Anti-Recipro- 


) cal Rule, 1/ adopted at the suggestion of the Commission.2/ 
The Commission has determined to hold public hearings com- 


mencing on September 10, 1974, in connection with review- 
ing those suggested interpretations and amendments in order 
to obtain the views of all interested parties. In the course of 
such hearings other suggestions may also be made. 


Anti-Reciprocal Rule 


The Anti-Reciprocal Rule applies to NASD members sub- 
stantially as follows: 


(1) A broker-dealer may not, directly or indirectly, favor 

or disfavor the distribution of shares of any investment com- 
pany or group of investment companies on the basis of 
brokerage commissions (including underwriting discounts) 
received or expected by such broker-dealer from any source 
(including such investment company or specified related 
sources). 


(2) A broker-dealer may not, directly or indirectly, demand, 
require, or solicit an offer or promise of an amount or per- 
centage of brokerage commissions from any source in con- 
nection with, or as a condition to, the sale of shares of an 
investment company. 


(3) A principal underwriter of an investment company may 
not, directly or indirectly, offer or promise to a broker-deal- 
er, or request or arrange for the direction to any broker-deal- 
er of, an amount or percentage of brokerage commissions 
from any source as an inducement or reward for the sale of 
shares of an investment company. 


(4) A broker-dealer may not circulate any information re- 
garding the amount or level of brokerage commissions re- 
ceived by it from any investment company or specified 
related sources to other than management personnel who are 
required, in the overall management of its business, to have 
access to such information. 


(5) Nothing prohibits the execution of portfolio transac- 
tions of any investment company or specified related sour- 
ces by broker-dealers who also sell shares of the investment 
company; provided, however, that broker-dealers shall seek 
orders for execution on the basis of the value and quality of 
their brokerage services and not on the basis of their sales 
of investment company shares. 


The NASD Board of Governors has interpreted paragraph 
(5) of the Anti-Reciprocal Rule to mean that: (1) sales of 
investment company shares shall not be a qualifying or dis- 
qualifying factor in the selection of a broker-dealer to exe- 
cute portfolio transactions; instead that choice must be 
made strictly on the basis of broker-dealer’s professional 
capability; (2) a violation of the Anti-Reciprocal Rule could 
not be proven merely by demonstrating that a broker-dealer 
has sold shares of an investment company for which it has 
executed transactions; and (3) any investment company is 
justified in placing orders for portfolio transactions — and 
any broker-dealer in executing them — on the basis of the 
value and quality of the brokerage services rendered. 


Suggested Interpretations and Amendments 


It has been suggested that the Anti-Reciprocal Rule be 









interpreted: 


(1) not to prohibit an investment company from consider- 
ing sales of its shares as a factor in the selection of a broker- 
dealer to execute its portfolio transactions so long as sales 
of shares are not a qualifying or disqualifying factor in the 
selection; and 


(2) not to prohibit the principal underwriter of an invest- 
ment company from requesting the investment company, 
subject to the requirement of best price and execution, to 
place some brokerage transactions with broker-dealers 
which sell shares of the investment company as long as a 
specific amount or percentage is not requested. 


It has also been suggested that the current published inter- 
pretation of the Anti-Reciprocal Rule be amended by add- 
ing a paragraph stating that it does not prevent an invest- 
ment company from following a policy, stated in its pro- 
spectus, of selecting broker-dealers to execute portfolio 
transactions on the basis of sales of its shares when more 
than one broker-dealer is qualified to provide best execu- 
tion, provided that no offer or promise of or arrangement 
for an amount or percentage of brokerage commissions pro- 
hibited by subsection (3) of the Anti-Reciprocal Rule is 
made and that sales of shares of the investment company 
are not a factor in determining whether a broker-dealer is 
qualified to provide best execution. 


The suggestions are based upon a number of factors, includ- 
ing the following which have been expressed: (1) a need 
for greater certainty and more precise guidelines respecting 
application of the Anti-Reciprocal Rule, which it is argued 
would result from adoption of the suggestions; (2) a per- 
ception that existing shareholders benefit from increased 
sales which increase the cash inflow to an investment com- 
pany; (3) a belief that the Anti-Reciprocal Rule is respon- 
sible for diverting portfolio business from regional firms to 
a few major brokerage houses which specialize in execution; 
and (4) a feeling that the application of the Anti-Reciprocal 
Rule to purchases by investment companies in underwritten 
public offerings is unfair since, where the price is fixed by 
the issuer and the underwriter, all members of the selling 
group are equally qualified to fill an order. 


In view of these factors, as well as the anticipated advent of 
fully negotiated exchange commission rates, the Commission 
requests comments on the extent to which the requested in- 
terpretations and amendment would be desirable in light of 
the Commission’s historical concern that there appeared to 
be: (1) a relationship between the comparatively high port- 
folio turnover rates of investment companies and the alloca- 
tion of brokerage on the basis of sales of shares of invest- 
ment companies; (2) little, if any, benefit to existing share- 
holders from such allocations of brokerage, particularly in 
comparison to the benefit derived by the principal under- 
writer-investment adviser to an investment company; (3) 
pressure on investment companies to select broker-dealers 
which do not have adequate capabilities to provide best 
execution; (4) danger that broker-dealers might recommend 
shares of particular investment companies to customers on 
the basis of allocations of brokerage; and (5) anti-competi- 
tive impacts on smaller investment companies and broker- 
dealers arising out of allocations of brokerage. 
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Procedures 


The implications of the Anti-Reciprocal Rule and any inter- 
pretation or amendment are of great significance to invest- 
ment companies, their investment advisers and principal 
underwriters, to the broker-dealers and salesmen who dis- 
tribute shares of investment companies and to the investing 
public. Accordingly, all interested persons are invited to 
provide written submissions of their views to the Commis- 
sion which, if the persons submitting them wish to appear 
and make oral statements, shall so state. Oral statements 
will be invited from among those who have made submis- 
sions and requested to be heard. 


Interested persons are requested to supply 20 copies of 
their submissions to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, D.C. 
20549, no later than August 23, 1974. All such material 
should be designated “NASD Anti-Reciprocal Rule and In- 
vestment Company Brokerage Practices,”’ File No. 4-172. 
All such submissions will be available for public inspection 
in the Commission’s Public Reference Room, Room 6101, 
1100 L Street, N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Article 111, Section 26(k), of the NASD Rules of Fair 
Practice. 


2/ Letter to Gordon Macklin, President, NASD, February 
10, 1972. See also Statement of the Securities and Ex- 
change Commission on the Future Structure of the Securi- 
ties Markets (Securities Exchange Act Release No. 9484, 
February 2, 1972); Institutional Investor Study Report, 
House Document No. 92-64 (1971); Public Policy Implica- 
tions of Investment Company Growth, H.R. Rep. No. 2337, 
89th Cong, 2d Sess. (1966); Report of Special Study of 
Securities Markets, House Document No. 95, Pt. 4, 88th 
Cong., 1st Sess. (1963); and The Study of Mutual Funds, 
Prepared by the Wharton School of Finance and Commerce, 
H.R. Rep. No. 2274, 87th Cong., 2nd Sess. (1962). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10868/June 20, 1974 


The Securities and Exchange Commission has announced, 
pursuant to Section 15(c)(5) of the Securities Exchange 
Act of 1934 (‘Exchange Act’’) the temporary suspension 
of over-the-counter trading in the securities of Monarch 
General, Inc. of Mineola, New York, for a ten-day period 
commencing at 10:45 a.m. (EDT) June 20, 1974 and ter- 
minating at midnight (EDT) June 2d, 1974. 


The Commission initiated the suspension of trading at the 
request of Monarch General, Inc. because of the lack of 
accurate and adequate current information concerning the 
company’s financial condition. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
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the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the suspension, no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relat- 
ing to the securities in question until such time as he has 
familiarized himself with said rule and is certain that all of 
its provisions have been met. If any broker or dealer enters 
any quotation which is in violation of said rule, the Com-- 
mission will consider the need for prompt enforcement 
action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10869/June 20, 1974 


The Securities and Exchange Commission has issued an 
order granting the application of the Boston Stock Exchange 
for unlisted trading privileges in the common stock of Tele- 
prompter Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10870/June 21, 1974 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8394/June 21, 1974 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 419/June 21, 1974 


Admin. Proc. File No. 3-3836 
In the Matter of 
CARL L. SHIPLEY 


1108 National Press Building 
Washington, D. C. 


OPINION OF THE COMMISSION 


INVESTMENT COMPANY ACT—QUASI-JUDICIAL AD- 
MINISTRATIVE JURISDICTION OVER CLAIMS ARIS- 
ING UNDER SECTIONS 36 AND 36(a) 


Administrative proceeding based solely on charges under 
former Section 36 and present Section 36(a) of the Invest- 
ment Company Act, dismissed, because those sections can- 
not serve as the sole basis for administrative proceedings. 


PLEADING AND PRACTICE 





Amendments to Pleadings 
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Where order instituting an administrative proceeding was 

\ fatally defective because based entirely on statutory provi- 
sions that did not authorize administrative remedies, where 
no hearings had yet been held, and where Commission’s 
staff sought leave to replead so as to invoke other statutory 
provisions not referred to in original order, motion to 
amend, denied, because application was essentially one for 
leave to institute a new proceeding, which Commission con- 
sidered inappropriate under the circumstances. 


Consent Orders—Status of as Precedent 

Orders issued on consent pursuant to offers of settlement 
and unaccompanied by opinions, he/d, of little, if any, pre- 
cedential weight. 


APPEARANCES: 


John Barry Donohue, Jr., of Shipley, Akerman, Stein & 
Kaps, for Carl L. Shipley. 


Theodore Altman and David M. Lewis, for the Division of 


} Enforcement of the Commission. 


} David Silver and Matthew P. Fink, for the Investment Com- 


pany Institute. 
l. 


Carl L. Shipley asks us to vacate the order instituting these 
proceedings against him under the Investment Company, 
Securities Exchange, and Investment Advisers Acts. 1/ Our 
Division of Enforcement opposes that request. It also moves 
to amend the order for proceedings. 


The order for proceedings alleges that: 


(1) Shipley was a director of Oceanographic Fund, a mutual 
fund registered with us as an open-end investment company 
under the Investment Company Act of 1940. He was also a 
non-voting stockholder of the Fund’s investment adviser. In 
addition, he was legal counsel to the Fund, its investment 
adviser, its underwriter, and its principal broker in the exe- 
cution of its portfolio transactions. 





(2) Between March 1968 and May 1971, an official of the 
Fund, who was also an official of its investment adviser, 
principal underwriter and portfolio broker, aided and abet- 
ted by Shipley, willfully engaged in acts constituting gross 
misconduct or gross abuse of trust, or breach of fiduciary 
duty involving personal misconduct in respect of the Fund, 
within the meanirig of those terms as used in Section 36 of 
the Investment Company Act and in Section 36(a) of that 
a which superseded Section 36 on December 14, 1970. 


(3) As part of those acts and practices, the aforementioned 
official and Shipley failed to disclose to the Fund’s unaffili- 
ated directors the possibility of the Fund executing over- 
the-counter portfolio transactions directly with market mak- 
ers on a principal basis and failed to inform the unaffiliated 
directors of communications by the Commission and its 

staff concerning the propriety of the Fund executing over- 
the-counter portfolio transactions on a regular basis through 
an _ broker rather than going directly to market 
makers, 


| 
| 
| 





Shipley contends, among other things, that we have no 
power to pass on these allegations. He points out that Sec- 
tions 36 and 36(a) only “authorize” us to bring injunctive 
actions in the courts based on alleged “‘gross abuse of trust’ 
or “breach of fiduciary duty involving personal miscon- 
duct.”’ 3/ He maintains that it follows that cases arising 
under those sections cannot be entertained in an adminis- 
trative forum. The Investment Company Institute agrees 
with him. 4/ 


But the Division disagrees. It says that we can decide cases 
founded on Sections 36 and 36(a). It asserts that those 
sections prescribe standards of conduct and that one who 
breaches them violates the Act. In this connection the Divi- 
sion places great stress on Section 9(b), added to the Act in 
1970. That section authorizes us to conduct administrative 
proceedings whenever “any provision” of the Act has been 
willfully violated. 5/ 


The Division recognizes the absence of language specifically 
branding as “unlawful” failure to adhere to the standards of 
conduct prescribed by old Section 36 and new Section 36 
(a). But it argues that it would be wrong to attach any signi- 
ficance to Congress's failure to use that magic word in 
either old Section 36 or new Section 36(a). Congress made 
the misconduct-at which those sections were aimed enjoin- 
able. In the Division’s view it follows that such misconduct 
must be unlawful. 6/ 


The Division points out that courts have granted private 
rights of action under Sections 36, 36(a) and 37 even 
though none of those sections makes any specific provision 
for such action. 7/ It then argues by analogy that the prin- 
ciples that permit private rights of action to be founded on 
Sections 36 and 36(a), without any specific statutory auth- 
ority therefor, require that those sections be read to include 
an implied grant of power to conduct administrative pro- 
ceedings. 


The Division also reminds us that we have long applied fidu- 
ciary standards indistinguishable from those found in Sec- 
tions 36 and 36(a) when acting in our quasi-judicial capa- 
city in administrative proceedings under the Securities Ex- 
change and Investment Advisers Acts. So courts are not the 
only tribunals capable of interpreting and applying those 
standards. We too are competent to do so. Finally, the Di- 
vision argues that the recognition of an implied adminis- 
trative remedy under Sections 36 and 36(a) will further the 
attainment of the Act’s policy objectives. 


IV. 


Both old Section 36 and new Section 36(a) begin: ‘’The 
Commission is authorized to bring an action in the proper 
district court of the United States, or in the United States 
court of any territory or other place subject to the jurisdic- 
tion of the United States, alleging...” 


This choice of words was not inadvertent. The legislation 


which became the Investment Company Act of 1940 initial- 
ly provided that “[A] ny gross misconduct or gross abuse 
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of trust in respect to a registered investment company...shall 
be unlawful.” 8/ It would also have made such derelictions 
federal crimes. 9/ This was objected to before the Congress 
on the ground that contravention of the general equitable 
standard of fiduciary conduct should not be made a criminal 
offense because, allegedly, that standard was too uncertain 
for that purpose. In response, the existing provision for civil 
actions in the Federal courts was substituted. 10/ No ad- 
ministrative remedy was authorized, perhaps because the 
Investment Company Act, as originally passed, did not auth- 
orize any administrative proceedings of a disciplinary nature 
such as are provided for in the Securities Exchange Act of 
1934. 


The Division contends that the Investment Company Amend- 
ments Act of 1970 changed this situation. That Act did 
amend Section 9 of the statute to authorize administrative 
proceedings of a disciplinary nature. New Section 9(b), 
which was then added, authorizes the Commission in an ad- 
ministrative proceeding to disqualify persons from serving 

an investment company in specified capacities if, among 
other things, such persons are found to have “willfully vio- 
lated” any provision of the Investment Company Act. 


But the introductory phrase of Section 36 authorizing the 
Commission to bring an action in a district court was car- 
ried over without change, although Section 36 was other- 
wise amended in material respects. Neither before the 
amendment nor afterwards, does Section 36 in terms make 
anything unlawful. It simply authorizes the Commission to 
file an action in the Federal court and empowers the court 
to grant appropriate relief. Such language would not nor- 
mally lead to the conclusion that the conduct actionable 
under the section is a violation of the Act. Mareover, viola- 
tions of the Act are criminal offenses. And, as pointed out 
above, Congress in 1940 deliberately determined that Sec- 
tion 36 should not be a basis for criminal prosecution. 
There is no reason to believe that any change in this de- 
termination was made or intended in 1970. 


Hence we conclude that Section 36 cannot serve as the sole 
basis for administrative sanctions. That conclusion does not 
rest primarily on the absence from that section of some 
such magic phrase as “it shall be unlawful”’ to engage in 
the conduct there specified. The revision of Section 36 was 
neither an incidental nor a minor part of the 1970 Amend- 
ments. On the contrary, it was one of the most carefully 
considered and, for that matter hotly debated, aspects of 
the legislative effort which culminated in those amend- 
ments. This was particularly the case after the decision, in 
1969, to use Section 36 as the vehicle for providing con- 
trol over management fees and compensation which was 
one of the central issues in the legislative program. This 
was, of course, accomplished by adding a new subsection 
36(b) dealing specifically with the compensation of invest- 
ment advisers to investment companies. Throughout the 
extended consideration of that subsection, it was repeated- 
ly stressed that judgments thereunder were confided to the 
federal courts and not to anyone else, including the Com- 
mission. 11/ 


Were Section 36(a) a basis for an administrative proceed- 
ing under Section 9, the structure of the statute is such 
that Section 36(b) would also provide such a basis. In light 
of the meticulous and protracted consideration of every 
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aspect of both of those subsections it is simply inconceiv- 
able that an administrative remedy for enforcement of these 
provisions was provided with no mention of this whatso- 
ever, anywhere in the lengthy legislative history. 





V. 


The Division relies on precedents implying private rights of 
action under Sections 36 and 36(a). 12/ It argues by analogy 
that an implied right of administrative action should also be 
recognized. We find the analogy unavailing. 





The right to bring a civil action is commonly implied under 
the securities acts and elsewhere in the law from statutes 
that on their face at least seem only to provide for criminal 
and administrative sanctions. This is so because a statute 
that declares something unlawful defines a standard of con- 
duct which becomes part of the legal fabric that common 
law courts administer. As one noted scholar puts it: 


“When a statute provides that under certain circum- 
stances particular acts shall or shall not be done, it may 
be interpreted as fixing a standard for all members of 
the community from which it is negligence to deviate.” 
13/ 


Thus in our field the securities laws define duties. Persons 
injured by breaches of those duties can get redress in the 
courts (whether the statute expressly says so or not) be- 
cause “the disregard of the command of a statute is a 
wrongful action and a tort.” 14/ 





This doctrine has its roots in the common law. We do not 
consider it an adequate basis for implying a grant of 
authority to the Commission to conduct an administrative 
proceeding. Such authority must be derived from a statu- 
tory source which, as pointed out above, we do not find. 





Our conclusion that we cannot conduct an administrative 
disciplinary proceeding, based solely upon an alleged viola- 
tion of Section 36, does not mean that we have no author- 
ity to take congnizance of that section in a proceeding 
otherwise appropriately before us. Section 36(a) has been 
held to be more than a mere grant to the Federal courts of 
jurisdiction to apply common law principles. It is also a 
means of enforcing the Investment Company Act. 15/ 
Consequently, for example, in an administrative proceed- 
ing where we had found willful violations of some other 
provisions of the Act, we could, on the issue of what sanc- 
tion was appropriate, consider and determine whether or 
not the respondent had committed a breach of trust involv- 
ing personal misconduct within the meaning of Section 36. 
We hold only that we can neither conduct an administra- 
tive proceeding nor impose sanctions solely on the basis 
of Section 36. 


} 


eee 


Vi. | 






The Division wishes to carry on with the case by recasting 
it as one under the antifraud provisions of the Securities 
and the Securities Exchange Acts. To that end it cross-moves 
to amend the order for proceedings so as to charge Shipley 
with having willfully violated Section 17(a). of the Securi- 
ties Act, Section 10(b) of the Securities Exchange Act, 
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and our Rule 10b-5 under that latter section. The factual 
allegations on which the Division proposes to rest these 
new charges are substantially the same as those in the origin- 
al order for proceedings. 


Were this an ordinary motion to amend, we would grant it 
without hesitation. Our general policy with respect to such 
motions is liberal. 16/ Where the purpose is merely to cor- 
rect an error in pleading, to conform the pleadings to the 
proof, or to take into account subsequent developments 
which should be considered in disposing of the proceeding, 
17/ amendment should be freely granted, subject only to 
the consideration that other parties should not be surprised 
nor should their rights be prejudiced. 


This, however, is not such a case. In substance, the Division 
asks us to authorize the initiation of a new proceeding. This 
is so because: 


(1) The original order for proceedings failed to state a claim 
for administrative relief; 


(2) The Division now wants to go forward on a new legal 
theory very different from the one originally proposed; and 


(3) The proceeding has not advanced beyond the pleading 
stage, no hearings have been held or even scheduled. 


Viewing the proposed amendment as, in substance, a new 
proceeding, the question before us is whether it should be 
authorized. This is not a question of law; it is a question of 
policy, as to which we have considerable discretion. 18/ 


Among other policy considerations which militate against 
recommencing this proceeding on the Division’s new theory 
is the fact that Shipley’s alleged misconduct, if it occurred, 
would appear to fall more nearly under the classification of 
breach of fiduciary duty than that of fraudulent activity. 
Had it been otherwise, the case would presumably have 
been brought originally as a fraud case. 19/ Moreover, grant- 
ing the amendment, at this time, could give rise to the im- 
plication that, since Shipley has successfully attacked the 
original basis for this proceeding, we are looking around for 
an alternative. Such implication would be undesirable. 


In the circumstances we do not deem it appropriate to con- 
tinue these proceedings. 


Vil. 
For the reasons stated above, we shall: 


(1) Deny the Division’s motion to amend; and 
(2) Dismiss the instant proceeding. 


An appropriate order will issue. 

By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/The proceedings were brought under the sections of 






those statutes which empower us to prescribe administra- 
tive remedies: Section 9(b) of the investment Company 
Act, Sections 15(b), 15A and 19(a)(3) of the Securities Ex- 
change Act, and Section 203 of the Investment Advisers Act. 


2/ That official and the broker, who were also named as re- 
spondents in the order for proceedings, submitted an offer 
of settlement which we accepted. Middendorf, Colgate & Co., 
Securities Exchange Act Release No. 10016, Investment 
Company Act Release No. 7690, Investment Advisers Act 
Release No. 364 (February 26, 1973), 1 SEC Docket No. 5, 
p. 2; modified as to respondent Austen B. Colgate by Secur- 
ities Exchange Act Release No. 10157 (May 18, 1973), 1 
SEC Docket No. 16, p. 8. For further action taken on the 
Commission’s own motion with respect to the two settling 
respondents see Middendorf, Colgate & Co., Securities Ex- 
change Act Release No. 10871, Investment Company Act 
Release No. 8395, Investment Advisers Act Release No. 420 
(June 21, 1974), 4 SEC Docket, No. 13. 


3/ As enacted in 1940, Section 36 stated: “The Commis- 
sion is authorized to bring an action in the proper district 
court of the United States...alleging that a person [serving 
an investment company in various capacities] has been 
guilty...of gross misconduct or gross abuse of trust.... If the 
Commission’s allegations...are established, the court shall 
enjoin such person from acting in such capacities either 
permanently or for such period of time as it in its discretion 
shall deem appropriate.” In 1970 Section 36 was renumber- 
ed Section 36(a) and amended to read: “The Commission is 
authorized to bring an action in the proper district court of 
the United States...alleging that a person [serving an invest- 
ment company in various capacities] has engaged or is 
about to engage in any act or practice constituting a breach 
of fiduciary duty involving personal misconduct.... If such 
allegations are established, the court shall enjoin such per- 
son from acting in any or all such capacities either perma- 
nently or temporarily and award such injunctive or other 
relief against such person as may be reasonable and appro- 
priate in the circumstances....”” 


4/ It did so in the statement of views that it filed pursuant 
to leave granted under Rule 9(f) of our Rules of Practice. 


Briefs were filed with us, and we heard oral argument. We 
generally look on interlocutory applications with disfavor. 
Here, however, no evidentiary record was needed to resolve 
the threshold issue respondent raised. Accordingly, we saw 
no reason to delay our decision with respect to it. 


5/ Section 9(b) as enacted in 1970 provides: “The Com- 
mission may, after notice and opportunity for hearing...” 
prohibit a person from serving an investment company in 
various capacities if he has “willfully violated any provision 
of...this title...” 


6/ As authority for this position, the Division cites Frank 
J. Mosler, Securities Exchange Act Release No. 9651 (June 
27, 1972), where Section 37 of the Act was one of several 
bases for an administrative proceeding. Section 37 makes 
larceny or embezzlement of investment company property 
a feceral crime. And like Sections 36 and 36(a), Section 
37 does not use the term “unlawful.” But the Mosier re- 
lease was a Mere summary order unaccompanied by an 
opinion. The matter was never litigated, and no aspect of 
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it was ever presented to us for decision in our quasi-judicial 
capacity. All that we did there was to issue an order for pro- 
ceedings, just as we did here, and then to accept Mosler’s con- 
sent to the findings made in the order and the sanctions it 
imposed. Nothing was ever adjudicated in Mosier. Hence 
the order that we issued there is no more of an authority 
than the order for proceedings that we issued in this case, 

on the legal sufficiency of which we now must pass, or the 
order that we previously issued in this very matter accept- 
ing the offer of settlement made by the respondents other 
than Shipley. See n. 2, supra. Such orders are of little, if 
any, precedential weight. A long series of such non-adjudica- 
tive orders issued in many cases may be significant for cer- 
tain purposes as pointing to a settled administrative construc- 
tion or practice. But an isolated order or two of the Mos/er 
type is of no general import. Such cases are not to be con- 
fused with those in which we accept an offer of settlement, 
issue an order that makes the findings and imposes the 
sanction assented to by the settling respondent or respond- 
ents, and either together with the order or at a later time 
issue an opinion stating our views on the issues raised. Such 
opinions (see, e.g., Faberge, Inc., Securities Exchange Act 
Release No. 10174 (May 25, 1973), 1 SEC Docket No. 18, 
p. 21; Great Northern Management Co., Securities Exchange 
Act Release No. 8856 (April 3, 1970); Consumer Investor 
Planning Corporation, 43 S.E.C. 1096 (1969); Merrill Lynch, 
Pierce, Fenner & Smith, Inc., 43 S.E.C. 933 (1968); Spear 
and Staff Incorporated, 42 S.E.C. 549 (1965)) are written 
only after deliberation and analysis akin to that reflected in 
our opinions in contested causes. Hence they are as authori- 
tative as opinions in those cases. 


7/ See Rosenfeld v. Black, 445 F.2d 1337 (C.A. 2, 1971), 
petition for cert. dismissed, 409 U.S. 802; Moses v. Burgin, 
445 F.2d 369 (C.A. 1, 1971), cert. denied, 404 U.S. 994; 
Brown v. Bullock, 294 F.2d 415 (C.A. 2, 1961). See also 
Papilsky v. Berndt, 466 F.2d 251 (C.A. 2, 1972), cert. de- 
nied, 409 U.S. 1077. 


8/ Section 17(c) of S. 3580 and H.R. 8935, 76th Cong., 3rd 
Sess. (1940). 


9/ Id. Section 43. 


10/ This legislative history is discussed in some detail in 
Brown v. Bullock, 194 F. Supp 207, 238-245 (S.D.N.Y. 
1961), affirmed on other grounds, 294 F.2d 415 (C.A. 2, 
1961). 


11/ See, for example, House Report No. 91-1382, 91st 
Cong., 2d Sess. 36-37 (1970). 


12/ See cases cited in note 7, supra. 
13/ Prosser, Torts 190 (4th ed. 1971). 


14/ Kirkpatrick J. in Kardon v. National Gypsum Co., 69 
F. Supp. 512, 514 (E.D. Pa. 1946) quoted at 3 Loss, Secur- 
ities Regulation 1762 (2nd ed. 1961). 


15/ Brown v. Bullock, 194 F. Supp. 207, 238 (S.D.N.Y. 
1961), affirmed on other grounds 294 F.2d 415 (C.A. 2, 
1961). “’The federal sanctions were not placed in...section 
36 for the sole purpose of enforcing exclusively State- 

created duties as prescribed and defined in multitudinous 
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State incorporation laws and their interpretative decisions. 
The more reasonable view is that the main purpose for plac- 
ing these elaborate and detailed federal sanctions in this 
regulatory Act was to enforce compliance with the Act and 
performance of the duties imposed by the Act.” 





? 


16/ Rule 6(d) of our Rules of Practice provides that: “In 
any proceeding, applications or motions for amendments to 
the matters of fact and law to be considered may be granted, 
for cause shown, ...by the Commission at any time.” In 
applying that rule we have been guided by the liberal spirit 
of the Federal Rules of Civil Procedure which direct in Rule 
15(a) that “leave to amend shall be freely given when justice 
so requires,” in Rule 15(b) that even at the trial such leave 
be granted “freely when the presentation of the merits of 
the action will be subserved thereby and the objecting party 
fails to satisfy the court that the admission of such evidence 
would prejudice him in maintaining his action or defense 
upon the merits,” and in Rule 15(d) that ““Upon motion of 
a party the court may, upon reasonable notice and upon 
such terms as are just, permit him to serve a supplemental 
pleading setting forth transactions or occurrences or events 
which have happened since the date of the pleading sought 
to be supplemented.” 





17/ One common situation of this type is one in which a 
court enters an injunction against a defendant who is also 
a respondent in a pending administrative proceeding. Since 
there was no injunction when the order for proceedings 
issued, it could not possibly have been alleged in the origin- 
al order. Yet the public interest requires that the injunction 
and its implications be considered in the administrative pro- 
ceeding. Accordingly, motions to amend (in the courts they 
would be termed motions to “supplement,” but our rules 
of practice draw no distinction between supplemental plead- 
ings and amended pleadings) are granted routinely in these 
circumstances. 








18/ As ex-Commissioner Whitney said in his concurring 
opinion in Fundamental Investors, Inc., 41 S.E.C. 285, | 
302-303 (1963): “It is not realistic to assume that our 
operating Divisions and Regional Offices can respond to 
very public complaint, however well founded: We cannot 
initiate a proceeding under Section 8(d) of the Securities 
Act on every registration statement which deserves astop | 
order; we cannot necessarily discover every broker-dealer 
whose conduct deserves censure and discipline; we do not | 
participate in every Chapter X proceeding under the bank- 
ruptcy laws. For that matter, the Internal Revenue Service 
cannot audit every tax return which deserves that degree 
of scruting.... The public should understand that, absent a 
blank check appropriation which we will never have and 
which we cannot responsibly seek, this agency must be per- 
mitted to reserve a large measure of discretion in choosing, 
after a well intentioned and thoughtful assessment of the 
requirements of the public interest, those cases which it 
will hear.”’ 


19/ However, we do not imply that the proposed amend- 
ment would be defective as a matter of law. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8394/June 21, 1974 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 419/June 21, 1974 


Admin. Proc. File No. 3-3836 
In the Matter of 


CARL L. SHIPLEY 
1108 National Press Building 
Washington, D. C. 


ORDER DENYING MOTION TO AMEND ORDER FOR 
PROCEEDINGS AND DISMISSING PROCEEDINGS FOR 
WANT OF QUASI-JUDICIAL ADMINISTRATIVE JURIS- 
DICTION 


Proceedings were instituted pursuant to Section 9(b) of the 
Investment Company Act, Sections 15(b), 15A and 19(a) (3) 
of the Securities Exchange Act, and Section 203 of the In- 
vestment Advisers Act to determine the nature of the reme- 
dial action, if any, appropriate in the public interest with 
respect to Carl L. Shipley and others. An offer of settlement 
was made by the respondents other than Shipley. The Com- 
mission accepted that offer, and the proceedings with respect 
to those respondents were terminated by an order imposing 
remedial sanctions. Shipley, the sole remaining respondent, 
thereupon filed a petition to vacate the order for proceed- 
ings insofar as it related to him. Said petition was based on 
various grounds, among them the asserted legal insufficiency 
of the order for proceedings as a pleading. Thereafter the 
Division of Enforcement of the Commission moved to 
amend the order for proceedings. Subsequently the moving 
respondent and the Division of Enforcement filed briefs in 
support of their positions. The Investment Company Insti- 
tute filed a statement of its views on some of the questions 
presented. Oral argument was then heard. 


On the basis of the Commission’s opinion issued this day, it 
is 


ORDERED that the motion to amend the order for pro- 
ceedings be, and it hereby is, denied; and it is further 


ORDERED that these proceedings be, and they hereby are, 
dismissed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10871/June 21, 1974 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8395/June 21, 1974 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 420/June 21, 1974 


Admin. Proc. File No. 3-3836 


In the Matter of 


MIDDENDORF, COLGATE & CO. 
80 Broad Street 

New York, New York 

(8-10176) 

(801-2798) 


AUSTEN B. COLGATE 


ORDER VACATING PRIOR ORDERS AND DISMISSING 
PROCEEDINGS 


These were remedial proceedings pursuant to the Securities 
Exchange, Investment Company, and Investment Advisers 
Acts. The order instituting them named three respondents. 
One was Middendorf, Colgate & Co. (“registrant”), a regis- 
tered broker-dealer and investment adviser. Another was 
Austen B. Colgate, registrant’s managing partner. The third 
was Car! L. Shipley, an attorney. 


Registrant and Colgate made a joint offer of settlement, 
which the Commission found acceptable. Accordingly, an 
order issued that made adverse findings against registrant 
and Colgate on the basis of their offer and of the order for 
proceedings. That same order also imposed the sanctions to 
which the offerors had consented. Middendorf, Colgate & 
Co., Securities Exchange Act Release No. 10016 (February 
26, 1973), 1 SEC Docket No. 5, p. 2. 


Subsequently, a second order issued modifying the suspen- 
sion that the first one had imposed on Colgate. Austen B. 
Colgate, Securities Exchange Act Release No. 10157 (May 
18, 1973), 1 SEC Docket No. 16, p. 8. 


Shipley, the third respondent, made no offer of settlement. 
Instead, he moved to vacate the order for proceedings for 
legal insufficiency. And the Commission has this day held 
the order for proceedings defective and dismissed as to 
Shipley. Car/ L. Shipley, Securities Exchange Act Release 
No. 10870 (June 21, 1974), 4 SEC Docket, No. 13. Accord- 
ingly, it is on the Commission’s own motion 


ORDERED that all of the orders heretofore issued herein 
with respect to Middendorf, Colgate & Co. and Austen B. 
Colgate be, and they hereby are, vacated; and it is further 


ORDERED that the proceedings be, and they hereby are, 
dismissed as to them. 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10872/June 21, 1974 


See Securities Act Release No. 5505/June 21, 1974. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18461/June 14, 1974 


In the Matter of 


MICHIGAN CONSOLIDATED GAS COMPANY 
One Woodward Avenue 

Detroit, Michigan 48226 

(70-5512) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Michigan Consolidated 
Gas Company (“Michigan Consolidated”), a gas utility sub- 
sidiary company of American Natural Gas Company, a regis- 
tered holding company, has filed an application with this 
Commission pursuant to the Public Utility Holding Company 
Act.of 1935 (“Act”), designating Section 6(b) of the Act and 
Rule 50 thereunder as applicable to the proposed transac- 
tion. All interested persons are referred to the application, 
which is summarized below, for a complete statement of the 
proposed transaction. 


Michigan Consolidated proposes to issue and sell, subject to 
the competitive bidding requirements of Rule 50 under the 
Act, $40,000,000 principal amount of First Mortgage Bonds, 
__% Series due 1999. The interest rate (which will be a 
multiple of 1/8 of 1%) and the price, exclusive of accrued 
interest, (which will not be less than 98%2% nor more than 
101%% of the principal amount) will be determined by the 
competitive bidding. The bonds will be issued under an In- 
denture of Mortgage and Deed of Trust dated as of March 1, 
1944, as heretofore supplemented and as to be further sup- 
plemented by a Twenty-second Supplemental Indenture to 
be dated as of July 15, 1974, between Michigan Consoli- 
dated and First National City Bank, as Trustee, and includ- 
ing a prohibition until August 1, 1979, against refunding the 
issue with funds borrowed at a lower cost of money. 


It is stated that the net proceeds from the sale of the bonds 
will be used to retire all of Michigan Consolidated’s then 
outstanding notes payable for interim financing, estimated 
to be $18,000,000, and to pay, in part, 1974 construction 
costs, estimated at $100,000,000. It is stated that addition- 
al funds required to finance Michigan Consolidated’s 1974 
construction will be obtained from its operations and from 
additional borrowings which will be the subject of a future 
application to the Commission. 


The fees and expenses to be paid in connection with the 
proposed transaction are estimated at $177,000, including 
counsel fees of $32,500 and accounting fee of $10,500. The 
fee of counsel for the purchasers of the bonds is estimated 
at $15,000 and is to be paid by the successful bidders. It is 
stated that the issuance and sale of the bonds require auth- 
orization by the Michigan Public Service Commission and 
that no other State commission and no Federal commis- 
sion, other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
482/SEC DOCKET 





may, not later than July 12, 1974, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application which he desires to controvert; 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At any 
time after said date, the application, as filed or as it may be 
amended, may be granted as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will re- 
ceive any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18462/June 14, 1974 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
Wilmington, Delaware 


DELMARVA POWER & LIGHT COMPANY OF MARY- 
LAND 


DELMARVA POWER & LIGHT COMPANY OF VIRGIN- 
1A 


Salisbury, Maryland 
(70-5421) 


ORDER AUTHORIZING ACQUISITION OF UTILITY 
ASSETS AND BUSINESS OF PRIVATELY-OWNED 
ELECTRIC UTILITY COMPANIES 


Delmarva Power & Light Company (“Delmarva”), a regis- 
tered holding company, and its two wholly-owned public 
utility subsidiaries, Delmarva Power & Light Company of 
Maryland (“Delmarva-Maryland”’) and Delmarva Power & 
Light Company of Virginia (“Delmarva-Virginia”’), have 
filed an application-declaration and amendments thereto 
with this Commission pursuant to Sections 6, 7, 9(a)(1), 10, 
and 12 of the Public Utility Holding Company Act of 1935 
(“Act”) regarding the following proposed transactions. 


Applicants-declarants propose to acquire the utility assets 
and business of two non-affiliated companies, namely, 
Stockton Light and Power Company, a Maryland Corpora 
tion (“Stockton-Maryland”), and the latter’s wholly-owned 
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subsidiary, Stockton Light and Power Company, a Virginia 
Corporation (““Stockton- Virginia’). The Stockton compan- 
ies are engaged in the transmission and retail distribution of 
electric energy in two small adjoining areas of Maryland and 
Virginia, respectively. Their service territories encompass 
fewer than 900 customers, and are adjacent to the Delmarva 
system distribution territory. The Stockton-Maryland system 
is interconnected with Delmarva-Maryland from which it 
purchases at wholesale the total electric energy requirements 
of both itself and of the Stockton-Virginia system. Stockton- 
Maryland and Stockton-Virginia operate exclusively retail 
distribution facilities consisting of overland lines, line trans- 
formers, meters, transportation equipment, land and build- 
ings. 


As a result of the proposed transactions, Delmarva-Maryland 
will acquire the assets and franchises and assume the obliga- 
tions of Stockton-Maryland, and Delmarva-Virginia will ac- 
quire the assets and franchises and assume the obligations 

of Stockton- Virginia. Delmarva will pay $296,298 to Stock- 
ton-Maryland and $128,712 to Stockton-Virginia in shares 
of its common stock (to be newly issued), subject to adjust- 
ments between December 31, 1972, and the date of settle- 
ment (date of receipt of notice of the entry of the last final 
regulatory order authorizing the proposed transaction). It is 
estimated that a total of approximately 27,420 shares of 
common stock will be thus issued by Delmarva. Delmarva, in 
turn, will be reimbursed by stock and notes issued and de- 
livered to it by Delmarva-Maryland and Delmarva- Virginia, 
as more fully described below. 


Applicants-declarants state that Delmarva submitted the 
most favorable offer for the Stockton properties in a re- 
sponse to a request for bids. Thereafter, a contract of sale 
(“Contract”) was executed on July 31, 1973, subject to 
the receipt of all necessary regulatory approvals, between 
the applicants-declarants, the two Stockton companies, and 
Dorothy Trader Turner who is the holder (as surviving 
trustee) of all the stock of Stockton-Maryland. 


At closing, Stockton-Maryland will convey to Delmarva- 
Maryland all its property (except stock of Stockton-Virgin- 
ia), including franchises, operating rights and accounts re- 
ceivable. Delmarva-Maryland will receive the property and 
assume the obligations of Stockton-Marytand, recorded on 
the latter’s books at net amounts of $186,616 and $114,- 
792, respectively, as of December 31, 1972. Similarly, 
Stockton-Virginia will convey to Delmarva-Virginia all its 
property, including franchises, operating rights and accounts 
receivable. Delmarva- Virginia will receive the property and 
assume the obligations of Stockton-Virginia, recorded on 
the latter’s books at net amounts of $26,729 and $16,746, 
respectively, as of December 31, 1972. The two Stockton 
companies will thereupon cease doing business as operating 
utilities. 


To reimburse Delmarva for the purchase price of the respec- 
tive Stockton properties, Delmarva-Maryland and Delmarva- 
Virginia will each issue and deliver to Delmarva: (i) a 
promissory note (“Note”) for one-half of the value of Del- 
marva’s stock (rounded to the next lower $1,000) delivered 
respectively to Stockton-Maryland and Stockton-Virginia; 
(ii) their common stock in an amount equal in aggregate 

Par value to the face amount of their respective Notes; and 
(iii) cash for the respective balances. Both Notes will mature 
thirty years from date and bear interest at the cost of mon- 





ey on Delmarva’s last prior public sale of its bonds rounded 
to the next higher one-tenth of one per cent. Upon receipt 
of the Notes and stock of its subsidiaries, Delmarva in turn 
will pledge such Notes and stock under its Mortgage and 
Deed of Trust, dated as of October 1, 1943, to Chemical 
Bank, N.Y., trustee. 


The consideration offered by Delmarva is stated to have 
been determined through appraisal of the property, business 
and service area to be acquired, in consultation with Middle 
West Service Company, independent consultants and apprais- 
ers to the utility industry. The aggregate purchase price of 
$425,010 for the two Stockton properties exceeds the net 
book value thereof by approximately $343,000 as of Decem- 
ber 31, 1972. The treatment of the excess acquisition cost 

in the accounts of Delmarva-Maryland and Delmarva-Virgin- 
ia has been approved, respectively, by the Public Service 
Commission of Maryland and the State Corporation Com- . 
mission of Virginia. The consolidated income statement of 
Delmarva and its subsidiaries for the 12 months ended July 
31, 1973, pro forma giving effect to the proposed transac- 
tions, indicates that there will be no change from the actual 
earnings applicable to the common stock of Delmarva of 
$2.03 per share reported for that period. 


Applicants-declarants state the proposed acquisitions will 
simplify and integrate the electric business in this part of 
the Delmarva system, providing more efficient and economi- 
cal operation through managerial and operational expertise, 
as well as additional capital required to meet the standards 
of service and growth deemed appropriate by the several 
regulatory commissions having jurisdiction in the Stockton 
territories. It is further stated that there will be no adverse 
impact on the customers of the Delmarva system. Present 
rates charged to Stockton customers will remain unchanged 
until such time as rate revision is authorized by the appro- 
priate regulatory commission. In that connection, it is 
stated that if Delmarva-Maryland rates were now charged to 
Stockton-Maryland customers, there would be an overall 
rate decrease. If Delmarva-Virginia rates were now charged 
to Stockton-Virginia customers, there would be some over- 
all rate increase to Stockton-Virginia customers, who are 
stated to have had no rate increase since 1965. 


The State Corporation Commission of Virginia, the Public 
Service Commission of Maryland, the Public Service Com- 
mission of Delaware, the Circuit Court of Worcester County, 
Maryland, and the Federal Power Commission have approved 
the proposed transactions. No other State or Federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (Holding Company Act Release No. 18215), 
and no hearing has been required of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers that 
said application-declaration, as amended, be granted and 
permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
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tion, as amended, be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms and con- 
ditions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18463/June 19,1974 


In the Matter of 


OHIO POWER 
Canton, Ohio 
(70-5350) 


SUPPLEMENTAL ORDER REGARDING ISSUE AND 
SALE OF NOTES TO BANKS AND COMMERCIAL 
PAPER DEALERS 


Ohio Power Company (“Ohio”), an electric utility subsidi- 
ary company of American Electric Power Company, Inc., a 
registered holding company, has filed with this Commission 
a third post-effective amendment to the application pre- 
viously filed in this matter pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (“Act”) re- 
garding the following proposed transactions. 


By orders dated June 29, 1973, September 18, 1973, and 
April 8, 1974 (Holding Company Act Release Nos. 18018, 
18100, and 18367) the Commission granted Ohio’s applica- 
tion requesting that until December 31, 1974, the exemp- 
tion from the provisions of Section 6(a) of the Act afforded 
to it by the first sentence of Section 6(b) of the Act, relating 
to the issue of short-term notes, be increased to the extent 
necessary to cover the issuance and sale of notes to banks 
and to dealers in commercial paper in an aggregate amount 
not to exceed $215,000,000 outstanding at any one time, 
including short-term notes presently outstanding. The notes 
are to be issued from time to time prior to December 31, 
1974, as funds are required, provided that noe of the notes 
will mature later than June 30, 1975. 


Ohio now proposes to issue and sell demand notes to the 
trust departments of The Fidelity Bank, Philadelphia, Penn- 
sylvania, and the Harter Bank and Trust Company, Canton, 
Ohio in the maximum amounts of $20,000,000 and $5,000,- 
000, respectively, subject to the previously authorized aggre- 
gate limit on short-term notes outstanding. It is stated that 
each of the bank trust departments has a flow of funds, as 
fiduciary for various accounts, which would be available for 
investment in such demand notes. These demand notes will 
be in the form of promissory notes in denominations of not 
less than $1,000 bearing an interest rate equivalent to the 
highest rate paid daily by General Motors Acceptance Cor- 
poration on its commercial paper with a maturity of less 
than 180 days. Notes issued from January 1 to June 30 will 
mature July 1 of the same year and those issued from July 1 
to December 31 will mature on January 1 of the following 
year. The bank trust departments will have the right to de- 
mand payment at any time and Ohio will have the right to 
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repay, without penalty, all or any part of the principal 
amount of such demand notes outstanding. 








On May 7, 1974, the highest rate paid by General Motors 
Acceptance Corporation on its commercial paper with a 
maturity of less than 180 days was 10%. This rate was ap- 
proximately 112% less than the rate at which Ohio was then 
able to issue commercial paper of comparable maturities 
and more than 2%% below the effective rate for bank bor- 
rowings based on the current prime rate of 11% and com- 
pensating balances of 15% to 20%. Based on past experi- 
ence, the rate on these demand notes will consistently be 
lower than the comparable rates for commercial paper and 
bank borrowings including the effect of compensating bal- 
ances. 








Ohio proposes that certificates of notification under Rule 

24 with respect to the issuance of Ohio’s demand notes shall 
be filed quarterly as is presently done with respect to the 
issuance of Ohio’s commercial paper. 


No state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed tran- 
sactions. 


Due notice of the filing of said post-effective amendment 
to the application has been given in the manner prescribed 
in Rule 23 promulgated under the Act (Holding Company 
Act Release No. 18424), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of in- 
vestors and consumers that said application, as amended by 
said post-effective amendment, be granted: 





IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended by said post-effective amendment, be, and it here- 
by is, granted forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the Act, 
except that certificates will be filed as heretofor mentioned. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18464/June 19, 1974 


In the Matter of 
MIDDLE SOUTH UTILITIES, INC. 


Two Eighty Park Avenue 
New York, New York 10017 








ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 

Blytheville, Arkansas 72315 

(70-5342) 
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NOTICE OF POST-EFFECTIVE AMENDMENT REGARD- 
ING PROPOSED INCREASE IN BANK BORROWINGS 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc. (“Middle South”), a registered holding company, and 
Arkansas-Missouri Power Company (“‘Ark-Mo”), a public- 
utility subsidiary company of Middie South, have filed with 
the Commission a second post-effective amendment to the 
application-declaration in this proceeding pursuant to Sec- 
tions 6(a) and 7 of the Public Utility Holding Company Act 
of 1935 (“Act”) regarding the following proposed transac- 
tions. All interested persons are referred to the amended ap- 
plication-declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


By orders dated June 20, 1973, and December 28, 1973 
(HCAR Nos. 18008 and 18234), the Commission authorized, 
among other things, Ark-Mo to issue and sell its notes to a 
group of commercial banks through December 31, 1974, of 
up to $12,000,000 to provide funds for payment of con- 
struction expenditures. As of May 31, 1974, Ark-Mo’s bor- 
rowings from the banks aggregated $10,600,000. It is now 
proposed that the aggregate principal amount of such bor- 
rowings from banks be increased from $12,000,000 to 
$16,000,000. All other terms and conditions of the borrow- 
ings set forth in the application-declaration and the above- 
mentioned Commission orders remain unchanged. 


Ark-Mo proposes to apply the proceeds from such increase 
in authorized borrowings to the payment of construction ex- 
penditures in 1974 and for other corporate purposes. Ark- 
Mo is presently negotiating the sale of its interest in, and the 
lease-back of, three gas turbine generating units and related 
facilities currently being installed on a site owned by Ark- 
Mo near Blytheville, Arkansas. Fhe proceeds, approximately 
$16 million, will be applied to the reduction of its then out- 
standing short-term borrowings. The proposed sale and 
lease-back by Ark-Mo will be the subject of a future filing 
with the Commission. 


No special or separable fees are anticipated to be incurred 

in connection with the proposed transaction. It is stated that 
no State commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 15, 1974, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact 
or law raised by said application-declaration as amended by 
said post-effective amendment which he desires to contro- 
vert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon the applicants-declarants at the 
above-stated addresses and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the applica- 
tion-declaration, as amended by said post-effective amend- 
ment or as it may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 of 


the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is order- 
ed will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regula- 


- tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18465/June 19, 1974 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 15907 
(70-5500) 


SUPPLEMENTAL ORDER CORRECTING ERROR IN 
ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE BIDDING. 


By Order of June 5, 1974, the Commission granted the ap- 
plication and amendments thereto of Pennsylvania Electric 
Company in the above-entitled proceeding (Holding Com- 
pany Act Release No. 18434). The figure “$5,000” appear- 
ing in the fourth paragraph of that order is incorrect and is 
hereby amended to read “$21,000”. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18466/June 20, 1974 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


CNG DEVELOPMENT COMPANY, LTD. 

CNG PRODUCING COMPANY 

CONSOLIDATED NATURAL GAS SERVICE COMPANY, 
INC. 

CONSOLIDATED SYSTEM LNG COMPANY 
CONSOLIDATED GAS SUPPLY CORPORATION 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 

THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 

(70-6501) 
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ORDER AUTHORIZING ACQUISITION OF NOTES AND 
CAPITAL STOCK OF SUBSIDIARY COMPANIES, OPEN 
ACCOUNT ADVANCES TO SUBSIDIARY COMPANIES 
AND ISSUE AND SALE OF COMMERCIAL PAPER AND 
SHORT-TERM NOTES TO BANKS; CHARTER AMEND- 
MENT TO INCREASE AUTHORIZED SHARES OF SUB- 
SIDIARIES’ CAPITAL STOCK; EXEMPTION FROM 
COMPETITIVE BIDDING 


Consolidated Natural Gas Company (‘‘Consolidated”), a 
registered holding company, and its subsidiary companies, 
CNG Development Company, Ltd. (CNG’ Ltd.), CNG Pro- 
ducing Company (CNG Company), Consolidated Natural 
Gas Service Company, Inc. (“Service Company”), Consoli- 
dated System LNG Company (“LNG Company”’), Consoli- 
dated Gas Supply Corporation (“Gas Supply’’), The East 
Ohio Gas Company (“East Ohio’’), The Peoples Natural Gas 
Company (“Peoples”), The River Gas Company (“River”), 
and West Ohio Gas Company (“West Ohio”), have filed an 
application-declaration, and amendments thereto, with this 
Commission pursuant to Sections 6(a), 6(b), 7, 9(a), 10, 
12(b), and 12(f) of the Public Utility Holding Company Act 
of 1935 (“Act’’) and Rules 43, 45, 50(a)(2) and 70(a)(4)(D) 
promulgated thereunder regarding the following proposed 
transactions. 


Consolidated proposes, from time to time during 1974, to 
make loans aggregating up to $43,500,000, to the subsidiary 
companies in the amounts set forth in the table below, for 
the purpose of partially financing 1974 capital expenditures 
estimated at $194,900,000. The proposed loans will be 
evidenced by non-negotiable long-term notes to be issued by 


the respective subsidiary companies and acquired by Consoli- 


dated. The notes will be dated as of the date of issuance, 
will bear an interest rate substantially equal to the effective 
cost of money to Consolidated in respect of its issuance and 
sale of $50,000,000 principal amount of 8-5/8% Deben- 
tures due March 1, 1999, and will be payable from 1979 
through 1999 in amounts paralleling the sinking fund and 
maturity terms of said Debentures (see Holding Company 
Act Release No. 18322, March 14, 1974). 


Consolidated also proposes to issue and sell up to $60,000,- 
000 of short-term notes to a group of banks during 1974. 
Such notes will bear interest at the prime commercial rate 
in effect from time to time at The Chase Manhattan Bank 
(N.A.) with changes in the interest rate becoming effective 
on the same business day at said bank. Prepayments may be 
made in whole or in part, from time to time, upon five days’ 
notice, without penalty or premium. There will be no clos- 
ing or related charges or commitment fee with respect to 
the obtaining of such bank loans. The notes will mature not 
more than twelve months from the date of the first borrow- 
ing. 


No compensating balance requirements are imposed because 
of the level of bank deposits regularly maintained by the 
Consolidated companies, the average of such deposits 
amounting to approximately $24,000,000 for 1973. It is 
stated that based on a requirement of 10% of the proposed 
credit line and 10% of average borrowings thereunder, the 
average compensating balances would have amounted to 
approximately $15,000,000 for the year 1973. 


Consolidated proposes to use the proceeds from said bank 
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borrowings to make open account advances to its subsidiary 
companies aggregating up to $60,000,000 for gas storage in- 
ventories, payable as gas is withdrawn and sold during the 
1974-75 heating season. The advances to subsidiary com- 
panies will bear interest at the same rate as the related bank 
borrowings by Consolidated and will be made in amounts as 
set forth in the table below. Also shown on the following 
table are open-account advances which Consolidated pro- 
poses to make to the subsidiary companies for working cap- 
ital requirements from part of the proceeds of Consolidated’s 
proposed sale (hereinafter more fully described) of up to 
$50,000,000 of commercial paper and a standby agreement 
from Chase Manhattan for tip to $30,000,000 in the event 
commercial paper cannot be issued and sold. These advances 
will be repaid not more than one year from the date of the 
first advance to each subsidiary with interest at substantial- 
ly the same effective rate as incurred by Consolidated on 
the said commercial paper sale and/or bank borrowing. 









Advances for 








Seasonal In- Advances 
crease in Gas for Working 
Subsidiary Long-Term Storage Inven- Capital Re- 
Company Notes tories quirements 
CNG Com- 
pany ~~ -- $13,000,000 
East Ohio -— $18,000,000 4,000,000 
Gas Supply $19,300,000 32,500,000 28,000,000 
Peoples 8,800,000 9,500,000 5,000,000 
River 300,000 -—— -— 
LNG Com- 
pany 15,100,000 —— —— 
Total $43,500,000 $60,000,000 $50,000,000 











Consolidated further proposes to acquire, and the subsidiary 
companies set forth below propose to issue and sell to Con- 
solidated from time to time during 1974, capital stock up| 
to the following amounts at the par value thereof: 





Subsidiary Number of Shares _ Aggregate Par Value | 
CNG Company 53,000 ($100 par) $5,300,000 
Gas Supply 95,000 ($100 par) 9,500,000 
LNG Company 165,000 ($100 par) 16,500,000 
Peoples 15,000 ($100 par) 1,500,000 
Total $32,800,000 


To accommodate the issuance of additional shares set forth 
in the foregoing table, CNG Company and Peoples propose 
to amend their respective certificates of incorporation so as 
to increase the number of authorized shares from 100,000 

to 150,000 in the case of CNG Company and from 626,350 
to 715,000 in the case of Peoples. 


The proceeds derived from the proposed sale of stock will 
be used to finance, in part, the subsidiaries’ 1974 capital 
expenditures. Consolidated will use internal cash sources 
and the proceeds of the contemplated sale of its equity se 
curities for the funds required to purchase such stock. 







As indicated above, Consolidated proposes to issue and sell 
commercial paper, in the form of short-term promissory 
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notes payable to bearer, in the aggregate face amount not to 


exceed $50,000,000 outstanding at any one time to Salomon 


Brothers, a dealer in commercial paper, from time to time 
up to May 31, 1975. The commercial paper will have varying 
maturities of not more than 270 days after the date of issue 
and will be issued and sold in varying denominations of not 
less than $50,000 and not more than $1,000,000 directly to 
the dealer at a discount which will not be in excess of the 
discount rate per annum prevailing at the date of issuance 
for commercial paper of comparable quality and like matur- 
ities. Consolidated proposes to sell commercial paper only 
so long as the discount rate or the effective interest cost for 
such commercial paper does not exceed the equivalent cost 
of borrowings from commercial banks on the date of sale. 


No commission or fee will be payable by Consolidated in 
connection with the issue and sale of such commercial paper 
notes. The dealer, as principal, will reoffer such notes at a 
discount not to exceed one-eighth of one percent per annum 
less than the prevailing discount rate to Consolidated. Such 
notes will be reoffered to not more than 200 identified and 
designated ‘customers in a list (nonpublic) prepared in ad- 
vance by the dealer and furnished to the Commission. It is 
anticipated that the commercial paper will be held by cus- 
tomers to maturity; however, if any commercial paper is 
repurchased by the dealer pursuant to repurchase agreement, 
such paper will be reoffered only to others in the group of 
200 customers. The issue and sale of commercial paper is to 
provide up to $50 million for the making of working capital 
advances to subsidiary companies. 


Consolidated proposes, to the extent that it becomes imprac- 


ticable to issue commercial paper, to borrow, repay, and re- 
borrow from The Chase Manhattan Bank, from time to time 
up to May 31, 1975, an aggregate principal amount not to 
exceed $30,000,000 outstanding at any one time, at the 
prime commercial rate of interest in effect on the date of 
each borrowing, upon the promissory note or notes of Con- 
solidated having a maturity date not more than 90 days 
from the date of each borrowing, and with the right of pre- 
payment in whole or in part at any time or from time to 
time without prior notice and without premium. The 
amount of commercial paper notes and said notes, if any, 
payable to Chase Manhattan Bank, will not collectively ex- 
ceed $50,000,000 outstanding at any one time. There will 
be no closing or related charges with respect to the obtaining 
of such bank loans. 


For the period commencing upon the date of the granting 
of this application-declaration and ending May 31, 1975, an 
exemption is allowed from the provisions of Section 6(a) of 
the Act, pursuant to the first sentence of Section 6(b), re- 
lating to the issue and sale of short-term notes, by increas- 
ing the 5% limitation on certain short-term borrowings to a 
maximum of 8%, in order to permit Consolidated to have 
outstanding at any one time up to $50,000,000 principal 
amount of short-term notes during such period. 


Consolidated is excepted from the competitive bidding re- 
quirements of Rule 50 with respect to the sale of commer- 
cial paper, since such commercial paper will have maturities 
of nine months or less, current rates for commercial paper 
for prime borrowers, such as Consolidated, are published 
daily in financial publications, and it is not practical to in- 
vite competitive bids for commercial paper. The Rule 24 









certificates of notification regarding the issue and sale of 
the commercial paper and all subsidiary company financings 
will be filed on a quarterly basis. 


Although included as parties to the present application-de- 
claration, it is stated that CNG Ltd., West Ohio, and Service 
Company have no financing requirements for 1974 at the 
time of the filing; but that if such requirements should arise, 
an amendment to that effect will be filed as part of this pro- 
ceeding. 


The Public Service Commission of West Virginia has author- 
ized the proposed long-term and short-term borrowings of 
Gas Supply; the Public Utilities Commission of Ohio has 
authorized the long-term borrowings proposed by East Ohio 
and River; and the Pennsylvania Public Utility Commission 
has authorized the long-term borrowings proposed by 
Peoples. No other State or Federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions. 


Due notice of the filing of said application-declaration as 
amended has been given in the manner prescribed in Rule 
23 promulgated under the Act (Holding Company Act Re- 
lease No. 18417), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
sumers that said application-declaration, as amended, be 
granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms and con- 
ditions prescribed in Rule 24 promulgated under the Act, 
except that notifications required under said rule may be 
filed on a quarterly basis. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18467/June 20, 1974 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
Corpus, Christi, Texas 78403 
(70-5491) 


ORDER RELEASING JURISDICTION 


By Order dated June 6, 1974 (Holding Company Act Re- 
lease No. 18443), Central Power and Light Company 
(“CP&L”), an electric utility subsidiary company of Cen- 
tral and South West Corporation, a registered holding com- 
pany, was authorized to enter into a certain agreement with 
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an instrumentality of the State of Texas (“District”) for the 
construction, acquisition and financing of certain pollution 
control facilities relating to a CP&L power station presently 
under construction in Nueces County Texas. Said construc- 
tion and acquisition is estimated to cost a total of $9,825,- 
000, said cost to be financed from proceeds of sale by the 
District of up to that amount of its revenue bonds. 


In said Order of June 6, 1974, jurisdiction was reserved with 
respect to “‘the payment of the purchase price of the facili- 
ties by installment payments insofar as such payments are 
affected by the effective interest rate or rates of the bonds 
to be issued and sold by the District.” Jurisdiction was also 
reserved over fees and expenses to be incurred in connection 
with the proposed transaction. 


CP&L has filed an amendment in this proceeding stating 

that the proposed revenue bonds will be sold in the aggregate 
principal amount of $9,825,000 and that said revenue bonds 
will bear an interest rate resulting in an effective interest 
cost to the District of 7.23% per annum. 


The record is incomplete with regard to fees and expenses 
to be incurred in connection with the proposed transaction. 


Upon the basis of the facts in the record, amended as above 
indicated, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
sumers that the jurisdiction heretofore reserved with respect 
to the installment payments be released: 


IT IS ORDERED that the jurisdiction heretofore reserved 
with respect to the installment payments be, and the same 
hereby is, released, and that the jurisdiction heretofore re- 
served with respect to the fees and expenses be, and hereby 
is, retained. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8387/June 17, 1974 


In the Matter of 

DANMONT CORPORATION 
110 Wynn Drive, N. W. 
Huntsville, Alabama 35806 
(812-3595) 


NOTICE OF FILING OF APPLICATION FOR ORDER 


PURSUANT TO SECTION 3(b)(2) OF THE ACT DECLAR- 
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’ declaring that Applicant is primarily engaged in a business 





ING THAT COMPANY IS NOT AN INVESTMENT COM- 
PANY OR IN THE ALTERNATIVE PURSUANT TO 
SECTION 6(c) EXEMPTING COMPANY FROM ALL 
PROVISIONS OF THE ACT 







NOTICE IS HEREBY GIVEN that Danmont Corporation 
(“Applicant”), a Delaware corporation, has filed an applica- 
tion pursuant to Section 3(b)(2) of the Investment Com- 
pany Act of 1940 (“Act”) for an order of the Commission 


or businesses other than that of investing, reinvesting, own- 
ing, holding, or trading in securities and, therefore, is not 

an investment company within the meaning of the Act, or 
in the alternative, for an order under Section 6(c) exempting 
it from all the provisions of the Act. All interested persons 
are referred to the application on file with the Commission 
for a statement of the representations made therein which 
are summarized below. 


— we a an oe ok 


Applicant was incorporated on January 20, 1971, asa 
wholly-owned subsidiary of Danmont Corporation (former- 
ly known as Astro-Space Corporation), a Nevada corpora- 
tion (“Danmont Nevada”) and, pursuant to an Agreement 
of Merger, acquired the assets and business of Danmont Ne- 
vada effective April 26, 1972. Prior to the merger, Appli- 
cant had not engaged in any business. Applicant owns 96% 
of the outstanding stock of Astro-Space Laboratories, Inc. 
(“Laboratories”), and since August 1967, Applicant and/or 
its predecessor has operated Laboratories. In April and May 
of 1969, Applicant acquired, pursuant to a cash tender of- 
fer, 68.7% of the outstanding stock of MSN Industries Ltd., 
a Canada corporation (““MSN”’), formerly known as Mus- 
sens Limited, which, therefore, became a majority-owned 
operating subsidiary. During 1972, pursuant to an exchange 
offer, Applicant acquired an additional 28.3% of MSN, and 
thereby increased its percentage of ownership to 97%. On 
December 12, 1973, Applicant sold its 97% interest in MSN. 
Applicant owns 95% of the outstanding stock of Royal 
Medical Corporation (“Royal’’), a former division of Labor- 
atories which Applicant operates. 
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On October 31, 1970, Applicant’s predecessor acquired 
200,000 shares of common stock of The Jaeger Machine 
Company (‘Jaeger’). Applicant asserts that such purchase 
was made for the purpose of acquiring control, and that 
Applicant is the largest single shareholder of Jaeger. The 
present Jaeger Board of Directors consists of ten members, 
five of whom are nominees of the Applicant. The applica- 
tion states that the only case in which Applicant acquired 
stock in a company other than for the purpose of operating 
such company, has been its acquisition of common stock of 
Trustee Life Insurance Company ("Trustee Life’’), which 
sells insurance in Alabama. In December 1972, Applicant 
acquired and presently holds 30,800 shares of Trustee Life, 
which represents approximately 5.9% of Trustee Life’s out- | 
standing stock. Applicant alleges that its Trustee Life inter- 
est is its only holding acquired for “investment’’. MSN is en- | 
gaged in the business of selling, leasing and servicing construc: | 
tion and mining equipment throughout eastern Canada and 
distributing parts for such equipment. Laboratories is en- 
gaged in the business of designing and manufacturing elec- 
tronic and manufacturing equipment and components prim- 
arily for use in the aerospace industry. Royal is involved in 
research and development projects relating to medical diag- 
nostic measuring instruments. Jaeger is engaged primarily 
in the manufacture of construction equipment. Applicant 
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represents that it is involved in operating all but one of the 
businesses in which it holds a stock interest, and that it has 
never maintained any trading or other type of investment 
department and does not engage in securities trading. 


Applicant’s pro forma total assets (exclusive of Government 
securities and cash items) were $2,062,513 on an unconsoli- 
dated basis, including the Jaeger shares which are valued in 
conformity with Section 2(a)(41) of the Act. 


Section 3(a)(3) of the Act defines an investment company 

as any issuer which is engaged, or proposes to engage, in the 
business of investing, reinvesting, owning, holding, or trad- 
ing in securities, and owns or proposes to acquire investment 
securities having a value exceeding 40 per centum of the 
value of such issuer’s total assets (exclusive of Government 
securities and cash items) on an unconsolidated basis. 


As a result of its disposition of the MSN shares, and depend- 
ing on the value placed on Applicant’s various assets, Appli- 
cant states that it inadvertently has come within the juris- 
diction of the Act by being deemed to own investment se- 
curities (as defined in Section 3(a)(3) of the Act), which 
may have a value exceeding 40% of Applicant's total assets 
(exclusive of Government securities and cash items) on an 
unconsolidated basis. On the basis of values determined in 
conformity with Section 2(a)(41) of the Act, Applicant's 
investment securities represent approximately 66.3% of Ap- 
plicant’s total assets as aforesaid. 


Section 3(b)(2) of the Act, however, excepts from the de- 
finition of an investment company any issuer which the 
Commission finds and by order declares to be primarily en- 
gaged in a business or businesses other than that of invest- 
ing, reinvesting, owning, holding, or trading in securities, 
either directly or (a) through majority-owned subsidiaries or 
(b) through controlled companies conducting similar types 
of businesses. 


Applicant contends that it is entitled to an order of the 
Commission under Section 3(b)(2) of the Act, finding and 
declaring that Applicant is primarily engaged in a business 

or businesses other than that of investing, reinvesting, own- 
ing, holding, or trading in securities through majority-owned 
subsidiaries or through controlled companies conducting 
similar types of businesses, and that Applicant is not an in- 
vestment company. 


Applicant asserts that its history of development and its pub- 


lic statements demonstrate that, since its organization, Ap- 
plicant has consistently conducted and represented itself as 
acompany engaged in operating a business or businesses 
through majority-owned subsidiaries or controlled compan- 
ies or both, and Applicant’s shareholders have invested in 
Applicant on such basis. The absence of securities trading 
by Applicant, the fact that Applicant's “investment securi- 
ties” in all but one case in its eight-year history were not 
acquired as investments, and the direct involvement of Ap- 
plicant’s officers in operations and expansion of operations 
and their lack of involvement in trading or investment activ- 
ity on behalf of Applicant, further substantiate that Appli- 
cant is not engaged in the business of investing, reinvesting, 
owning, holding, or trading in securities. The acquisition by 
Applicant of slightly over 25% of the outstanding common 
stock of Jaeger, for the purpose of obtaining control of 


Jaeger and with a view toward combining Jaeger with Appli- 
cant, is consistent with Applicant's historical expansion of 
its operating activities and is further confirmation of the 
status of Applicant and its subsidiaries as an operating enter- 
prise. 


Applicant further contends that, as an alternative to an 

order under Section 3(b)(2) of the Act, exemption of Appli- 
cant from all the provisions of the Act pursuant to Section 
6(c) thereof is consistent with the protection of investors 
and the purposes fairly intended by the policy and provisions 
of the Act. 


Section 6(c) of the Act provides that the Commission may 
conditionally or unconditionally exempt any person or 
transaction from any provisions of the Act if such exemp- 
tion is necessary or appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 11, 1974 at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicant at the address stated above. Proof 
of such service (by affidavit, or in the case of an attorney- 
at-law, by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and Reg- 
ulations promulgated under the Act, an order disposing of 
the application herein will be issued as of course following 
said date unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a hear- 
ing is ordered, will receive notice of further developments 
in the matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8388/June 17, 1974 


In the Matter of 


WCI COMMERCIAL CORP. 

c/o Warner Communications Inc. 
75 Rockefeller Plaza 

New York, New York 10019 
(812-3612) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
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SECTION 6(c) FOR ORDER EXEMPTING COMPANY 
FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that WCI Commercial Corp. 
(“Applicant’’), a Delaware corporation, has filed an applica- 
tion pursuant to Section 6(c) of the Investment Company 
Act of 1940 (‘‘Act’’) for an order exempting Applicant from 
all provisions of the Act. All interested persons are referred 
to the application on file with the Commission for a com- 
plete statement of the representations contained therein 
which are summarized below. 


The only securities of Applicant now outstanding are shares 
of its capital stock, all of which are owned by Warner Com- 
munications Inc. (‘‘WCl’’), a Delaware corporation, and a 
$30,000,000 note (‘’Note’”’) held by Continental Illinois 
National Bank and Trust Company of Chicago (‘‘Continen- 
tal’’). The Note was issued on December 14, 1973, and will 
be repaid in three equal annual installments commencing 
December 31, 1980. Pursuant to the Loan Agreement with 
Continental, as amended, Applicant agreed to apply for ex- 
emption from all of the provisions of the Act. 


WCI is primarily engaged directly or through wholly-owned 
subsidiaries in the entertainment/communications business 
(including the fields of recorded music and music publishing, 
motion pictures and television, cable television, and maga- 
zine and paperback publication and distribution). The invest- 
ment securities owned by WCI and its subsidiaries, including 
Applicant, have a value substantially less than 40% of the 
value of WCI's total assets (exclusive of Government securi- 
ties and cash items) on an unconsolidated basis. 


The proceeds of the loan were intended to be used, and have 
been applied, for the purchase of outstanding securities of 
WCI, as well as for the repayment of short-term obligations 
of WCI (incurred, in part, for the purchase of other outstand- 
ing securities of WCI). WCI could have made the loan direct- 
ly from Continental without any question arising under the 
Act. However, because of Continental’s concern that Regula- 
tion U of the Board of Governors of the Federal Reserve Sys- 
tem might apply to the proposed transaction, in view of cer- 
tain covenants in the Loan Agreement, and in view of the in- 
tended use of proceeds, Applicant was organized as the legal 
vehicle for effecting the $30,000,000 loan, under the guar- 
anty of WCI, and WCI contributed to Applicant a portfolio 
of marketable securities sufficient to satisfy the margin rules. 


Under the Loan Agreement, Continental is regularly supplied 
with extensive financial information concerning both WCI 
and Applicant, sufficient to provide Continental with such 
information as it would reasonably require for an intimate 
knowledge of Applicant's financial and business status. 


The Loan Agreement did not provide for subdivision of the 
Note into notes of smaller denomination transferable to third 
parties or for any registration of the Note, and, on December 
12, 1973, the Commission staff advised that, on the basis of 
counsel’s opinion that Applicant was excepted from the de- 
finition of investment company by Section 3(b)(3) of the 
Act, the staff would not recommend any action to the Com- 
mission if the loan was effected and the Note issued, without 
registration of Applicant under the Act. 


Continental is concerned that, unless exempted by the Com- 
mission under Section 6(c) of the Act, Applicant may be 
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considered to be an “investment company” as defined in 
Section 3(a)(3) of the Act for the reasons that (i) Applicant 
is engaged in the business of owning or holding securities, 
and owns investment securities having a value exceeding 40% 
of the value of Applicant's total assets (exclusive of Govern- 
ment securities and cash iterns) on an unconsolidated basis; 
(ii) not all of its outstanding securities are owned by a 
“company excepted from the definition of investment com- 
pany by paragraph (1) or (2) of [Section 3(b)], i.e., a con- 
dition for an exception to investment company status con- 
tained in Section 3(b)(3); and (iii) Continental wishes to be 
assured of its ability to transfer participations in the loan to 
a limited number of institutional investors, as described be- 
low, should Continental wish to make such a transfer in the 
future. 


Applicant states that it is appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of the 
Act for the Commission to enter an order exempting Appli- 
cant from all provisions of the Act for the following reasons: 


(1) WCI, the parent of Applicant, is not an investment com- 
pany within the meaning of the Act, and could have bor- 
rowed the $30,000,000 directly from Continental without 
invoking the Act; 


(2) All equity securities of Applicant are and will continue 
to be owned by its parent WCI; 


(3) Applicant does not and will not engage in any activity 
or business other than (i) the ownership, acquisition or hold- 
ing of securities primarily intended to satisfy the require- 
ments of Regulation U, and the ownership, acquisition and 
holding of securities of WCI or its subsidiaries, (ii) the ser- 
vicing of the loan (iii) the making of loans to WCI, and (iv) 
the payment of dividends to WCI. 


(4) There is and has been no holding out by WCI or by Ap- 
plicant to WCI shareholders or to the general public that 
Applicant is an investment company. Applicant does not and 
will not offer any of its debt or equity securities to the gen- 
eral public. Applicant has engaged in no transactions with 
any person other than WCI, except for the Loan Agreement, 
purchases of Common Stock through brokers used by WCI 
to effect such purchases, and the private purchases of cer- 
tain convertible debt securities of WCI. All such purchases 
were made in accordance with the terms of an exemption 
granted to WCI, pursuant to Rule 10b-6 under the Securities 
Exchange Act of 1934. 


(5) The income of Applicant from investment securities 
(other than WCI securities) is less than 1% of the total reven- 
ues of WCI; assuming no change in Applicant’s present port- 
folio of securities, Applicant’s annualized income for the 
year ending December 31, 1974, will be approximately 
$4,720,000, excluding $268,000 in dividends to be received 
by Applicant from WCI and excluding $1,628,000 in inter- 
est to be received from WCI (such intercompany payments 
are eliminated in consolidation). Such $4,720,000 is equiva- 
lent to less than 1% of the aggregate ($565,111,000) of 
WCI’s operating revenues for 1973 ($549,619,000) and its 
dividend, interest and other income for 1973 ($15,492,000). 
Thus, WCI's shareholders are not relying on Applicant's busi 
ness activities in any substantial sense. 
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(6) If the Application is approved by the Commission and 
Continental decides to transfer any participations in the 
loan, it will limit such participants to not more than 10, each 
of which shall be an established financial institution (i.e., a 
major bank or insurance company) each of which shall have 

a participation of not less than $2,000,000. The participation 
of any such participant will not exceed 5% of its net worth, 
and the interest to be received in any fiscal year by any such 
participant on its participation will not exceed 2% of its 

total revenues for such fiscal year. Such participants would 
not further subdivide or issue participations in the loan. 


(7) Continental receives, and any additional participants in 
the loan would be entitled to receive, all information neces- 
sary for an intimate knowledge of the financial and business 
status of Applicant and of WCI, and therefore do not need 
the protection of the Act. 


Applicant has agreed, if the Commission grants the applica- 
tion, that the Commission's order may be issued subject to 
the following conditions: 


(1) Applicant will 
(a) continue to be a wholly-owned subsidiary of WCI; 


(b) file with the Commission, within 120 days after the 
close of each fiscal year of Applicant: (i) the material re- 
quired by items 1.08 (except with respect to information 
relating to persons under common control with Applicant, 
1.09, 1.10 and 1.11 of Form N-1R adopted by the Commis- 
sion pursuant to Section 30(a) of the Act, and (ii) an annual 
balance sheet, income and surplus statement and schedule of 
investments; 


(c) file with the Commission within 30 days after the hap- 
pening of the following events, information as to (i) any 
request to exchange any of its débt securities for smaller 
denominations, and (ii) any transfer of such securities, or 
securities issued in exchange therefor, and the name and ad- 
dress of each transferee, to the extent that such information 
shall be available to, or can reasonably be obtained by, Ap- 
plicant; provided, however, that no filing shall be required 
if a request to exchange or a transfer is made by a bank, or 
its nominee, which holds such securities as trustee or agent, 
for the purpose of effecting transfers among the accounts 
of such bank and its nominee. 


(2) Applicant will not sell or permit any transfer of any of 
its debt securities (other than the outstanding Note, or any 
subdivision or participation therein to the limited group of 
institutional investors as above set forth, and other than se- 
curities to WCI or its wholly-owned subsidiaries as defined 
inthe Act) unless Applicant shall have first given written 
notice to the Commission describing the proposed issuance 
of such additional securities not less than 60 days prior to 
the date of such proposed issuance; subject, however, to 

the right of the Commission, upon request of Applicant, to 
decrease such number of days. Applicant further agrees 

that if the Commission shall, after receipt of such written 
notice, determine that a substantial question shall exist as to 
whether or not the exemption granted by the Order hereby 
requested shall continue and shall mail or otherwise give 
notice to that effect to Applicant at its address c/o Warner 
Communications Inc., 75 Rockefeller Plaza, New York, New 
York 10019 (or to such other address as Applicant may pre- 


viously have specified in writing to the Commission), within 
30 days after the receipt by the Commission of such written 
notice from Applicant, Applicant will not issue such addi- 
tional debt securities except in accordance with an appropri- 
ate Order of the Commission. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 12, 1974, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing there- 
on. Any such communication should be addressed: Secre- 
tary, Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served personal- 
ly or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon Appli- 
cant at the address stated above. Proof of such service (by 
affidavit or in case of an attorney-at-law by certificate) 

shall be filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will be 
issued as of course following July 12, 1974, unless the Com- 
mission thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who request a hear- 
ing, or advice as to whether a hearing is ordered, will re- 
ceive notice of further developments in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8389/June 17, 1974 


In the Matter of 


INVERNESS GROWTH FUND, INC. 
1880 Century Park East 
Los Angeles, California 90067 


and 


INVERNESS FUND, INC. 
345 Park Avenue 

New York, New York 10022 
(812-3530) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN EXEMPTION 
FROM SECTION 17(a) OF THE ACT AND PURSUANT 
TO SECTION 6(c) FOR AN EXEMPTION FROM RULE 
22c-1 PROMULGATED UNDER THE ACT 
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NOTICE IS HEREBY GIVEN that Inverness Growth Fund, 
inc. (“IGF”) and Inverness Fund, Inc. (“IF”), (“Appli- 
cants”), both registered under the Investment Company 
Act of 1940 (‘Act’) as diversified, open-end management 
investment companies, have filed an application pursuant 
to Section 17(b) of the Act for an order exempting from 
the provisions of Section 17(a) of the Act the proposed sale 
by IF of substantially all of its assets to IGF in exchange 
for shares of common stock of IGF and pursuant to Section 
6(c) for an order of exemption from the provisions of Rule 
22c-1 under the Act permitting Applicants to determine 
net asset values for purposes of the exchange on the busi- 
ness day preceding the closing date of the proposed 
transaction. All interested persons are referred to the appli- 
cation on file with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 


IGF, a Delaware corporation, employs as its investment 
adviser Inverness Counsel, Inc. (California) (“ICC”), a 
wholly-owned subsidiary of Inverness Counsel, Inc. (“IC”). 
IC, a wholly-owned subsidiary of Inverness Management 
Corporation (“IMC”), served as investment adviser to IF, 

a Maryland corporation, until May 31, 1973, when IC 
terminated the investment advisory agreement after deter- 
mining that it could not advise IF on a profitable basis. 
The officers of IF, particularly one officer who is aiso an 
officer of IGF, have been supervising the investment port- 
folio of IF subject to the direction and control of IF’s 
board of directors. One director and one officer of IF are 
directors and officers of IC. Five individuals who are either 
officers or directors of IMC, IC, or IGF own approximate- 
ly 20% of the shares of !F. 


IF and IGF have entered into an agreement dated August 
13, 1973 and amended December 28, 1973 (the “‘Arti- 
cles’’), providing for the purchase by IGF of substantially 
all of the assets of IF in exchange for shares of IGF and the 
liquidation and subsequent dissolution of IF. It is a condi- 
tion precedent to the obligation of each of the Applicants 
to affect the proposed transaction that an opinion of counsel 
be obtained to the effect that the proposed transaction will 
constitute a tax-free reorganization and that no gain or 
loss will be recognized by either of the Applicants or their 
shareholders as a result of the transaction. On February 22, 
1974, the shareholders of IF approved the proposed 
transaction by the requisite majority of outstanding voting 
securities. 


Prior to the closing date of the transaction (‘“Closing Date’’), 
IF will distribute to its shareholders dividends consisting 

of all its undistributed earned income and realized capital 
gains. The number of shares to be issued by IGF to IF will 
be determined by dividing the total net asset value of IF 

by the net asset value per share of IGF. The total net asset 
value of IF and the net asset value per share of IGF will be 
determined at the same point in time at the close of busi- 
ness on the business day immediately preceding the Closing 
Date. Both IF and IGF follow the same procedures for 
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determining the value of securities for purposes of comput- 
ing net asset value. All IF shareholders will receive their 
pro rata share of the IGF shares to be issued upon liquida- 
tion of IF. 


As of February 28, 1974, IGF and IF had, respectively, 
net assets of $5,172,949 and $177,285 and had net un- 
realized depreciation on the securities in their portfolios in 
the amounts of $829,713 and $20,529, respectively. Both 
IF and IGF currently have net realized losses. In addition, 
IF has tax loss carry forwards in the amounts of $63,964, 
$30,686, and $40,368 which may be utilized in 1974, 1975, 
and 1976, respectively. Applicants assert that it is proble- 
matical whether IGF will be able to benefit by the acquisi- 
tion of realized losses in view of the uncertainty that IGF 
will be able to generate gains in sufficient amounts to off- 
set the tax-loss carry forwards of IF and the current un- 
realized depreciation of securities of both IF and IGF. Ac- 
cordingly, no adjustment in the bases of exchange will be 
made as a result of such tax losses or net unrealized depre- 
ciation. If the proposed transaction had been consummated 
on February 28, 1974, the shareholders of IF would have 
received approximately 3.3% of the shares of IGF. 


Section 17(a) 


Applicants state that, in view of. the close affiliation be- 
tween the managements of the Applicants, IC, and ICC, 
Applicants might be deemed to be under “common control” 
and each of the Applicants might be deemed an “affiliated 
person” of the other under the definition of ‘‘affiliated 
person” set forth in Section 2(a)(3) of the Act. 


Section 17(a) of the Act, in pertinent part, provides that 

it is unlawful for any affiliated person of a registered invest- 
ment company or any affiliated person of such a person 
knowingly to sell to or purchase from such registered invest- 
ment company any security or other property except secur- 
ities of which the investment company is the issuer. Pursu- 
ant to Section 17(b) of the Act, the Commission, upon 
application, may grant an exemption from such prohibi- 
tion after finding that the terms of the proposed transac- 
tion are fair and reasonable and do not involve overreach- 
ing on the part of any person concerned and that the pro- 
posed transaction is consistent with the policy of each 
registered investment company concerned and the general 
purposes of the Act. 


Applicants represent that the terms of the proposed transac- 
tion are reasonable and fair and do not involve overreach- 
ing on the part of any person concerned. The shares of IGF 
will be issued to the shareholders of IF on the basis of the 
respective net asset values of each of the Applicants deter- 
mined at the same point in time and in the same manner. 

It is stated that both IF and IGF have experienced sub- 
stantial declines in aggregate net assets in recent years. IF 
currently has no investment adviser and its Board of Direc- 
tors has determined that since IF can no longer operate 



























economically as a registered investment company, the pro- 
posed transaction will be in the best interests of IF share- 

- ’ holders. The Board of Directors of IGF view the proposed 
transaction as a means of attaining new and additional in- 
vestors which would allow IGF to function more economi- 
cally. IMC has agreed to bear all the expenses of the pro- 
posed transaction which are estimated at $16,500. 

in 

h Applicants submit that the proposed transaction is con- 

, sistent with the policies of both IF and IGF and the general 

p purposes of the Act. Applicants state that the investment 

)75, policies and restrictions of 1F and IGF are substantially 

j similar. 1F has an investment restriction on the purchase 

i- of restricted securities; |GF has no such restriction. It is 

: stated in the February 28, 1974 prospectus of IGF that 

: IGF has never held restricted securities in its portfolio and 
does not presently intend to purchase restricted securities. 

c- It is represented that the management of IGF will deter- 

e mine what securities, if any, in the IF portfolio are incon- 

e- sistent with the investment policies of IGF and that these 

ted securities will be sold by IF prior to the Closing Date. 

e 
Rule 22c-1 
Rule 22c-1 promulgated under Section 22(c) of the Act 
provides, in pertinent part, that no registered investment 
company issuing any redeemable security, no person 
designated in such issuer’s prospectus as authorized to con- 

trol” summate transactions in any such security, and no princi- 

ed pal underwriter of, or dealer in, any such security shall 
sell, redeem, or repurchase any such security except at a 
price based on the current net asset value of such security 
which is next computed after receipt of a tender of such 

t security for redemption or of an order to purchase or sell 

jest: such security. Applicants state that the literal requirements 

) of Rule 22c-1 may not be met by the proposed transaction 

vest- if such rule is deemed to apply to transactions involving 

cur- the exchange of stock for assets because the net asset 

su- values of IF and IGF for purposes of the exchange are to 
be determined as of the close of business on the business 

- | day immediately preceding the Closing Date. 

h- | Applicants state that the function of Rule 22c-1 is to pre- 

0- scribe the time for pricing redeemable securities on typical 

| daily purchase and redemption transactions by investment 
ral companies and is not designed to cover the type of transac- 
tion contemplated by the Articles. 

nsac- | Section 6(c) of the Act provides that the Commission, by 

h- | order upon application, may conditionally or uncondition- 

IGF } ally exempt any person or transaction from any provision 

‘he of the Act or of any rule or regulation thereunder, if and 

er- to the extent that such exemption is necessary or appro- 

rr priate in the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by the 

IF policy and provisions of the Act. 

rec: 





NOTICE IS FURTHER GIVEN that any interested person 











may, not later than July 12, 1974, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the addresses stated above. 
Proof of such service (by affidavit, or in case of an attorney- 
at-law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order disposing 
of the application will be issued as of course following 

July 12, 1974, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive notice of further develop- 
ments in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
-Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8390/June 18, 1974 


In the Matter of 


SOURCE CAPITAL, INC. 
1888 Century Park East 

Los Angeles, California 90067 
(812-3649) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER 
EXEMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Source Capital, Inc. 
(“Applicant’’), registered under the Investment Company 
Act of 1940 (“Act”) as a closed-end, diversified, manage- 
ment investment company, has filed an application pursu- 
ant to Section 17(b) of the Act for an order of the Commis- 
sion exempting from the provisions of Section 17(a) of the 
Act the proposed purchase by Arnav Industries, Inc. (‘“Ar- 
nav’) of 180,000 shares of its Common Stock upon the 
tender of such shares by the Applicant. All interested 
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persons are referred to the application on file with the Com- 
mission for a statement of the representations contained 
therein, which are summarized below. 


Since December 1968, Applicant has owned 180,000 shares 
or approximately 15% of the Common Stock of Arnav plus 
a Warrant initially entitling Applicant to purchase an addi- 
tional 121,500 shares at exercise prices ranging from $15 to 
$18 per share. The shares owned by Applicant may be 
deemed to be restricted securities since they were acquired 
in a transaction not involving a public offering and were not 
the subject of an effective registration statement under the 
Securities Act of 1933. On June 3, 1974, Applicant received 
by mail an Invitation for Tenders of up to 250,000 shares of 
Common Stock of Arnav (the ‘“Tender Offer’). Pursuant 
to the terms of the Tender Offer which expires on June 20, 
1974 (the “Expiration Date’’), Arnav will purchase all 
shares tendered up to 180,000 and, at its option, may pur- 
chase all or any additional shares up to a maximum of 250,- 
000. If fewer than all shares tendered are purchased, the 
shares purchased will be purchased on a pro rata basis. Ar- 
nav has reserved the right to extend the Tender Offer be- 
yond the Expiration Date. If the Tender Offer is extended, 
all shares tendered during the extension period will be 
purchased on a pro rata basis. In no event will more than 
250,000 shares be purchased pursuant to the Tender Offer. 
The purchase price will be $3.50 per share. Applicant de- 
sires to tender its 180,000 shares pursuant to the Tender 
Offer. 


Prior to the receipt of the Tender Offer, Applicant and Ar- 
nav had entered into negotiations looking toward the pur- 
chase by Arnav of the 180,000 shares held by Applicant at 
a price of $3.50 per share. No agreement was reached as a 
result of those negotiations which included the purchase of 
the Warrant. On May 28, 1974, the highest bid in the over- 
the-counter market for Arnav Common Stock was $3.00 
per share. The price range for Arnav Common Stock since 
January 1, 1973, has fluctuated from a high of $4.25 dur- 
ing the first quarter of 1973 to a low of $2.50 during the 
second quarter of 1974 up through May 28. 


Applicant states that, since it owns approximately 15% of 
the outstanding voting securities of Arnav, Applicant and 
Arnav might be deemed to be affiliated persons of each 
other within the definition of “affiliated person”’ set forth 
in Section 2(a)(3) of the Act. Section 17(a) of the Act pro- 
vides, in pertinent part, that it is unlawful for any affiliated 
person of a registered investment company knowingly to 
sell to or purchase from such registered investment company 
any security or other property except securities of which 
the investment company is the issuer. Pursuant to Section 
17(b) of the Act, the Commission, upon application, may 
grant an exemption from such prohibition after finding that 
the terms of the proposed transaction, including the con- 
sideration to be paid or received, are reasonable and fair and 
do not involve overreaching on the part of any person con- 
cerned and that the proposed transaction is consistent with 
the policy of each registered investment company concerned 
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and the general purposes of the Act. 





Applicant submits that the terms of the proposed transac- 
tion are reasonable and fair and do not involve overreaching 
on the part of any person concerned since the price to be 
received by Applicant is the same price which will be re- 
ceived by all other shareholders of Arnav who tender their 
shares pursuant to the Tender Offer. Applicant asserts that 







E 
the price of $3.50 per share is fair and reasonable in view 1 
of the price range of Arnav Common Stock over the past E 
few years. It is stated that, in view of the relatively thin ( 


market for Arnav Common Stock, it would be practically 
impossible for Applicant to dispose of its holdings without 
further depressing the market price of the stock. Applicant D 
believes that the market will continue to place a low value i 
on the shares of Arnav and that, in view of the large block 
of restricted shares held by Applicant, it is not likely that f 
such shares could be sold at any price approximating a 
market price at the time of such a sale. Applicant asserts r 
that the Tender Offer represents an advantageous oppor- 
tunity for its shareholders since, in Applicant’s view, the ; 
funds to be received pursuant to the Tender Offer can be I 3 
invested more favorably elsewhere. Applicant submits that d 
c 





the proposed transaction is consistent with its policies and 
the general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later ‘than July 15, 1974, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 10549. A copy of such request shall be | 
served personally or by mail (air mail if the person being t 
served is located more than 500 miles from the point of | 
mailing) upon Applicant at the address stated above. Proof 

of such service (by affidavit or, in case of an attorney-at-law, f 
by certificate) shall be filed contemporaneously with the f 
request. As provided by Rule 0-5 of the Rules and Regula- 

tions promulgated under the Act, an order disposing of the 
application will be issued as of course following July 15, 

1974, unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a hear- 

ing is ordered, will receive notice of further developments 

in this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


a —_~ Oo T5 fF and 





For the Commission, by the Division of Investment Manage } 
ment Regulation, pursuant to delegated authority. 






George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8391/June 18, 1974 


In the Matter of 


ENGLEWOOD MERGER FUND, INC. 
177 North Dean Street 

Englewood, New Jersey 07631 
(811-2272) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY 


On May 17, 1974, a notice was issued (Investment Com- 

pany Act Release No. 8355) that Englewood Merger Fund, 
Inc. (‘Applicant’), an open-end, diversified management 
investment company registered under the Investment Com- 
pany Act of 1940 (“Act”’), had filed an application pursu- 

ant to Section 8(f) of the Act for an order of the Commission 
declaring that Applicant had ceased to be an investment 
company as defined in the Act. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the ap- 
plication might be issued upon the basis of the information 
stated therein unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that Appli- 
cant has ceased to be an investment company. Accordingly, 


IT |S HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Englewood Merger Fund, 
Inc. under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8392/June 20, 1974 


In the Matter of 


AMERICAN GENERAL LIFE INSURANCE COMPANY 


and 


AMERICAN GENERAL LIFE INSURANCE COMPANY 
SEPARATE ACCOUNT B 

2727 Allen Parkway 

Houston, Texas 77019 

(812-3623) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTIONS 22(d), 26(a) 
AND 27(c)(2) OF THE ACT 


On May 24, 1974, a notice was issued (Investment Company 
Act Release No. 8358) of an application filed by American 
General Life Insurance Company (‘Insurance Company”’) 
and American General Life Insurance Company Separate 
Account B (“Separate Account B”), a unit investment trust 
registered under the Investment Company Act of 1940 
(“Act”) (hereinafter “Applicants”’), pursuant to Section 
6(c) of the Act for an order of exemption from Sections 
22(d), 26(a) and 27(c)(2) of the Act to permit the sale of 
variable annuity contracts (1) without sales and administra- 
tive charges when purchased with proceeds derived from 
certain products of Applicants, and (2) without need of an 
independent trustee or custodian. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of such 
application might be issued upon the basis of the informa- 
tion stated therein unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commission 
has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemptions is appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Sec- 
tion 22(d) of the Act be, and hereby is, granted to the ex- 
tent requested, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the application for exemption from the pro- 
visions of Sections 26(a) and 27(c)(2) of the Act is hereby 
granted subject to the following conditions to which Appli- 
cants have consented: 


(1) that the deductions for administrative services shall 
not exceed such reasonable amounts as the Commission 

shall prescribe, the Commission reserving jurisdiction for 
such purpose; and 


(2) that the payment of sums and charges out of the assets 
of Separate Account B shall not be deemed to be exempted 
from regulation by the Commission by reason of this order, 
provided that Applicants’ consent to this condition shall not 
be a concession to the Commission of authority to regulate 
the payment of sums and charges out of such assets other 
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than charges for administrative services, and Applicants re- 
serve the right in any proceeding before the Commission, 
or any suit or action in any court, to assert that the Com- 
mission has no authority to regulate the payment of such 
other sums and charges. 


For the Commission, by the Division of Investment Manage- 


ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8393/June 20, 1974 


See Securities Exchange Act Release No. 10867/June 20, 
1974. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8394/June 21, 1974 


See Securities Exchange Act Release No. 10870/June 21, 
1974. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8395/June 21, 1974 


See Securities Exchange Act Release No. 10871/June 21, 
1974. 








INVESTMENT ADVISERS ACT 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 419/June 21, 1974 


See Securities Exchange Act Release No. 10870/June 21, 
1974. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 420/June 21, 1974 


See Securities Exchange Act Release No. 10871/June 21, 
1974. 
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Litigation Release No. 6398/June 17, 1974 





U.S. v. CHARLES H. SMITH, JIMMY R. BETTIS and 
WALLACE H. THOMLEY (N.D. Ga., No. CR 74-304A). 


John W. Stokes, United States Attorney for the Northern 
District of Georgia, and Jule B. Greene, Administrator of 
the Atlanta Regional Office of the Securities and Exchange 
Commission announced that on June 7, 1974 a Federal 
Grand Jury in Atlanta returned an indictment charging 
Charles H. Smith of Dunwoody, Georgia, Vice President of 
Smith and Medford, Inc., an Atlanta securities broker-deal- 
er now being liquidated by a SIPC trustee, with seven counts 
of violating Section 17(a) of the Securities Exchange Act of 
1934 and Rule 17a-3 thereunder by making and maintain- 
ing false books and records of the firm in connection with 
purported stock sales. 





The indictment also charges Smith with aiding and abetting 
Jimmy R. Bettis and Wallace H. Thomley, former officers of 
the First National Bank of Atlanta, in violating Section 656, 
Title 18, United States Code, in connection with the misap- 
plication of bank funds and credits to the account of the 
securities firm, and with conspiring with Bettis and Thomley 
to violate this law. 


| 
Assistant United States Attorney E. Ray Taylor, Jr., pre- 


sented the case to the Grand Jury. 





Litigation Release No. 6399/June 17, 1974 





SEC v. ROBERT DALE JOHNSON, et al. 
(E.D. Va., Alex. Div.) 


William R. Schief, Administrator of the Commission’s Wash- 
ington Regionat Office, announced the filing of an Injunctive 
Complaint on June 14, 1974 in the United States District 
Court in Alexandria, Virginia seeking to enjoin Robert Dale | 
Johnson, Ridge Associates & Co., John D. Schrott, Jr. Vortex 
Corporation, Resource Evaluation and Development, Inc., 
and Canal Corporation, all of McLean, Virginia, Thomas W. 
Gilliam, Jr., Erle Cocke, Jr., both of Washington, D.C., Jack 
O. Friedman, Charleston, West Virginia, Joseph M. Holt, Jr., 
Lewisburg, West Virginia, Frank E. Mower, !1, Virginia Beach, } 
Virginia and James L. Phillips, Arlington, Virginia. The Com- 
plaint alleges that Robert Dale Johnson and Ridge Associates 
& Co. violated the registration requirements and the anti- 
fraud provisions of the Federal securities laws and that ali 
other defendants violated the registration requirements of | 
those laws. 


The Complaint alleges that the defendants have offered and 
sold promissory notes to approximately 400 investors with- 
out compliance with the registration requirements of the Fet 

eral securities laws. The Complaint further alleges that in con | 
nection with the offer and sale of these securities defendants 
Johnson and Ridge Associates engaged in a scheme to defraud 
investors whereby investors were actively solicited to invest 
in certain promissory notes of Johnson upon the representé 
tion that such funds would be used to purchase industrial 
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wine in Europe so that such wine could be sold at a profit; 
whereas Johnson and Ridge Associates were in fact engaged 
ina multi-million dollar Ponzi scheme or sham whereby wine 
contract obligations, which included the return to investors 
of principal invested and profits ranging from 30 to 100 per- 
cent, were being paid off with the funds of other investors. 
Pursuant to the scheme, approximately $26 million was 
raised from approximately 400 investors for such promissory 
notes. The Complaint further alleges that Johnson and Ridge 
Associates made false and misleading statements to investors 
including: (a) that the defendants Johnson and Ridge Asso- 
ciates were engaged in the purchase and sale of industrial 
wine; (b) that the purchase and sale of industrial wine con- 
tracts had the approval of the United States Agency for In- 
ternational Development and the Department of Commerce; 
(c) that investor monies were being used by the defendants 
Johnson and Ridge Associates through foreign agents to buy 
and sell industrial wine; (d) that the industrial wine being 
bought and sold by investors was shipped by freighter to the 
United States and foreign ports in Johnson owned contain- 
ers; and (e) that the industrial wine was insured by Lloyds 

of London. 


The investigation leading to the filing of this Complaint was 
materially assisted by investigators with the Virginia Securi- 
ties Commission. 





Litigation Release No. 6400/June 17, 1974 
S.E.C. v. SPECTRUM, LTD., STUART SCHIFFMAN, et al. 


William D. Moran, Regional Administrator of the New York 
Regional Office of the Securities and Exchange Commission, 
announced today that Stuart Schiffman, of Brooklyn, New 
York, the only remaining defendant in S.E.C. v. Spectrum, 
Ltd., et al. 71 Civil 1497, has consented, without admitting 
or denying the substantive allegations of the Commission’s 
complaint, to the entry of a final judgment of permanent in- 
junction for violations of the registration and anti-fraud pro- 
visions of the federal securities laws. Schiffman was an attor- 
ney who had authored an opinion letter concerning the sale 
of certain unregistered securities of Spectrum, Ltd. 


This action was commenced on April 2, 1971 in the United 
States District Court for the Southern District of New York 
(“S.D.N.Y."), and the Commission at that time sought to en- 
join Schiffman (among others) from further violations of 

the registration and anti-fraud provisions of the federal secur- 
ities laws. The District Court denied the Commission’s motion 
for a preliminary injunction as against Schiffman because of 
the failure of the Commission to demonstrate adequate 
knowledge of the fraudulent scheme on his part. 


The Commission appealed the District Court's decision to 

the Court of Appeals for the Second Circuit which on Decem- 

ber 4, 1973, reversed the Order and remanded it to the Dis- 

pr Court to hold an evidentiary hearing. See 489 F.2d 535 
73). 


In this connection the Court of Appeals stated that the requi- 
site standard of culpability as to an attorney who issues an 
opinion letter on the sale of unregistered securities is one of 
negligence. In this respect the Court of Appeals stated: 

“We do not believe, moreover, that imposition of a negli- 
gence standard with respect to the conduct of a secon- 





dary participant is overly strict, at least in the context of 
this case. The legal profession plays a unique and pivotal 
role in the effective implementation of the securities laws. 
Questions of compliance with the intricate provisions of 
these statutes are ever present and the smooth function- 
ing of the securities markets will be seriously disturbed if 
the public cannot rely on the expertise proffered by an 
attorney when he renders an opinion on such matters.” 
489 F.2d at 541 to 542. 


Defendant Schiffman consented to the entry of the iinjunc- 
tion prior to the holding of any evidentiary hearing on the 
remand. 





Litigation Release No. 6401/June 18, 1974 


SEC v. ABITRON CORPORATION, et al. 
(E.D. Va., Alex. Div., Civil Action No. 575-73-A) 


William R. Schief, Administrator of the Washington Regional 
Office of the Securities and Exchange Commission, announ- 
ced that on June 10, 1974, the Honorable Albert V. Bryan, 
Jr., United States District Court Judge for the Eastern District 
of Virginia, Alexandria Division, entered a Final Judgment 

of Permanent Injunction against Ray Milo Soderquist of Vi- 
enna, Virginia. 


The order to which the defendant consented, without ad- 
mitting or denying the allegations of the complaint, enjoins 
the defendant from violations of the registration provisions 

of the Securities Act of 1933 and the anti-fraud provisions 

of the Securities Act of 1933 and the Secruities Exchange Act 
of 1934 in connection with the offer and sale of securities, 
namely common stock of Learn-En-Joy, Inc., LNJ Real Es- 
tate & Development Corp., and Language Learning Systems, 
Inc. or any other securities. 


For further information see Litigation Release Nos. 6172, 
6219, and 6228. 





\_itigation Release No. 6402/June 18, 1974 


SEC v. RIDGE OIL COMPANY, INC., et al. 
(S.D. Ohio, E. Div.) 


John |. Mayer, Administrator of the Chicago Regional Office 
of the Securities and Exchange Commission today announced 
that on June 14, 1974, the Commission has filed a civil in- 
junctive complaint in the U.S. District Court for the Southern 
District of Ohio, Eastern Division, seeking to enjoin Ridge 

Oil Company, Inc. and James G. Todd (President and princi- 
pal shareholder) both of Cambridge, Ohio, and Jack T. Chev- 
iron (salesman) of North Canton, Ohio, from further viola- 
tions of the anti-fraud provisions of the Securities Act of 
1933 and the Securities Exchange Act of 1934. 


The Commission alleged in its complaint that the defendants 
have been, since January, 1970, offering for sale and selling 
securities, namely, fractional undivided interests in oil and 
gas leases and wells located in various counties in Ohio. 


The complaint further alleged that in the offer and sale of 
such securities the defendants made misrepresentations and 
omitted to state material facts to purchasers and prospective 
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purchasers concerning the amount of monthly return on the 
investment, the length of time in which the investment 
would be returned, and the length of time the well would be 
commercially productive. 





Litigation Release No. 6403/June 18, 1974 


USA v. ROBERT L. OLIVER, JACK A. TAITCH AND 
JAMES R. NEWHOUSE (E.D. Wn.) 


Dean Smith, United States Attorney for the Eastern District 
of Washington at Spokane, has announced that on June 11, 
1974, the Honorable Marshall A. Neil, United States District 
Judge sentenced Robert L. Oliver of Portland, Oregon to 
serve a term of one year and one day after his plea of guilty 
to one count of fraud in the sale of securities and five years, 
suspended, with probation for five years, and a $5,000 fine 
for his guilty plea to one count of the sale of unregistered 
securities. 


For other information see Litigation Releases Nos. 5475, 
5735, and 5823. 





Litigation Release No. 6404/June 19, 1974 


SEC v. FIRST WISCONSIN MORTGAGE TRUST 
United States District Court for the District of Columbia, 
Civil Action No. 74-931 


The Securities and Exchange Commission announced the 
filing of a complaint in the United States District Court for 
the District of Columbia on June 19, 1974, seeking a court 
order directing First Wisconsin Mortgage Trust (‘First Wis- 
consin’”’), Milwaukee, Wisconsin, to comply with the report- 
ing provisions of the Securities Exchange Act of 1934 
(“Exchange Act’’) and seeking a permanent injunction 
against further such violations. 


According to the Commission’s complaint against First Wis- 
consin, that company has failed to file its annual report on 


Form 10-K for its fiscal year ended December 31, 1973, and 


has failed to file its quarterly report on Form 7-0 for the 
quarter ended March 31, 1974, with the Commission and 
with the New York Stock Exchange. 





The Commission had also initiated a suspension of trading 
in the securities of First Wisconsin on June 13, 1974, for 
one ten day period pursuant to Section 15(c)(5) and 19(a) 
(4) of the Exchange Act. 





Litigation Release No. 6405/June 20, 1974 


SEC v. BRENNAN FINANCIAL SERVICES, INC., et al. 
(N.D. CA) 


Gerald E. Boltz, Regional Administrator of the Los Angeles 
Regional Office, and Leonard H. Rossen, Associate Region- 
al Administrator of the San Francisco Branch Office, an- 
nounced that on June 10, 1974, the Honorable Robert H. 
Schnacke, United States District Judge for the Northern 
District of California, issued orders of preliminary injunction 
against further violations of Sections 5 and 17 of the Securi- 
ties Act of 1933 and Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 thereunder in the formation, sale 
and management of real estate limited partnership syndica- 
tions, by Brennan Financial Services, Inc., The Whitney Prop- 
erties Corporation, T. J. Smith and Associates, Whitney En- 
terprises of L.A., T. J. Smith and Associates of L.A., The 
James E. Brennan Corporation, Milo Whitney Smith, Terry 
J. Smith, and James E. Brennan. 


Judge Schnacke additionally issued orders requiring each of 
the above-named defendants to submit, within thirty days 
of the date of the orders, a preliminary statement of account 
ing of personal or corporate finances, including all receipts 
and disbursements, for each year end from May, 1969 to De 
cember 31, 1973 and the four month period ending April 
30, 1974. 


The Commission filed its complaint in this action on March 
19, 1974. The complaint alleged that the defendants sold in 
terests in 81 limited partnerships to approximately 400 pub 
lic investors for a total of about $18 million without regis- 
tration with the Commission and in connection therewith, 
made numerous material misstatements and omitted to state 
material facts. 


For further information, see Litigation Release No. 
6294. 
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